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TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


MONDAY, JUNE 5, 1961 

House of Representatives, 
Committee on Science and Astronautics, 

Washington , D.C. 

The committee met at 10 a.m., in room 214-B, New House Office 
Building, Hon. Olin E. Teague presiding. 

Mr. Teague. The committee will come to order. 

The committee is meeting this morning to begin hearings on H.R. 
7115, the title of which is to amend the National Aeronautics and 
Space Act of 1958, as amended, and for other purposes. 

This is an administration bill, approved by the Bureau of the 
Budget, 

All the older members will recall that this committee considered 
and the House passed H.R, 12049, 86th Congress, which was another 
administration bill, and which had for its purpose the amendment of 
the National Space Act. 

That bill was not considered in the’ Senate and died with the ad- 
journment of the 86th Congress. 

The bill before us today is somewhat different than the space 
amendments bill we passed last year. For one thing, the patent revi- 
sions are not included. This does not mean that the commit toe will 
not consider certain patent amendments to the Space Act. As a 
matter of fact, Mr. Daddario is chairman of a special subcommittee 
to study the patent provisions of the act and make recommendations 
to the full committee for any changes in the law. There are other 
differences between this year’s bill and the bill that passed the House 
last year. 

If you will note, the staff has prepared a comparative analysis 
which shows, in parallel columns, the act, the bill we passed last year 
and the present legislation. This will be of help to the members as 
we proceed in these hearings. 

(The text of H.R. 7115 follows :) 

[H.R. 7115, 87th Con g., 1st sess.] 

A BILL To amend the National Aeronautics and Space Act of 1958, as amended, and for 

other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled , That the National Aeronautics and Space 
Act of 1958, as amended, is amended as follows : 

(a) Section 203 is amended — 

(i) by striking out “to lease to others such real and personal property;’* 
in paragraph (b)(3) and inserting in lieu thereof the following: “to lease 
to others such real and personal property, and any such lease may provide 
notwithstanding section 321 of the Act of June 30, 1932 ( 40 U.S.C. 303b) j 
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or any other provision of law, for the maintenance, protection, repair, or 
restoration, by the lessee, of the property leased, or of the entire unit or 
installation where a substantial part of it is leased as part or all of the con- 
sideration for the lease ; 

(ii) by striking out “and” at the end of paragraph (12) of subsection 

(b), by striking out the period at the end of paragraph (13) of such sub- 
section and inserting in lieu thereof, “ ; and”, and by adding at the end of 
such subsection the following new paragraph : 

“(14) to acquire releases, before suit is brought, for past infringement 
of patents.” 

(b) Section 204 is repealed. 

(c) Section 205 is redesignated as section 204. 

(d) Section 206 is redesignated as section 205, and such section as so re- 
designated is amended by striking out “semiannually” in subsection (a) and by 
inserting in lieu thereof “once a year”. 

(e) Section 304 is amended by striking out “certified by the Council or the 
Administrator, as the case may be,” in the first sentence of subdivision (b) and 
inserting in lieu thereof “certified by the Council or the Administrator or designee 


thereof, as the case may be,”. 

(f) Title III is further amended by adding 


at the end thereof the following 


new section : 


“INDEMNIFICATION 


“Sec. 308. (a) With the approval of the Administrator or his designee, any 
contract of the Administration for research or development, or both, may pro- 
vide that the United States will indemnify the contractor against either or both 
of the following, but only to the extent that they arise out of the direct perform- 
ance of the contract and to the extent not compensated by insurance or other- 
wise i 

“(1) Claims (including reasonable expenses of litigation or settlement) 
by third persons, including employees of the contractor, for death, bodily 
injury, or loss of or damage to property, from a risk that the contract de- 
fines as unusually hazardous. a , . .. 

“(2) Loss of or damage to property of the contractor from a risk that the 
contract defines as unusually hazardous. 

“(b) A contract that provides for indemnification in accordance with subsec- 
tion (a) must also provide for — . . 

“(1) notice to the United States of any claim or suit against the con- 
tractor for death, bodily injury, or loss of or damage to property ; and 

“(2) control of or assistance in the defense by the United States, at its 

election, of that suit or claim. ....... 

“(c) No payment may be made under subsection (a) unless the Administra- 
tor, or his designee, certifies that the amount is just and reasonable. 

“(d) Upon approval by the Administrator, payments under subsection (a) may 

be made from — „ . 

“(1) funds obligated for the performance of the contract concerned; 

“(2) funds available for research or development, or both, and not other- 
wise obligated ; or 

“(3) funds appropriated for those payments.” 

Sec 2 The Act of April 29, 1941, as amended (40 U.S.C. 270e), is amended 
(1) by striking out “or the Secretary of the Treasury” and inserting in lieu 
thereof “the Secretary of the Treasury or the Administrator of the National 
Aeronautics and Space Administration”, and (2) by striking out “or Coast 
Guard” and inserting in lieu thereof “Coast Guard, or National Aeronautics and 

Space Administration”. ^ , _ _ _ ... 

Sec. 3. Section 2302 of title 10 of the United States Code is amended by strik- 
ing out “or the Administrator of the National Aeronautics and Space Adminis- 
tration.” and inserting in lieu thereof “or the Administrator or Deputy Adminis- 
trator of the National Aeronautics and Space Administration.”. 


Mr. Teague. Our first witness this morning is the Honorable James 
E. Webb, Administrator of NASA, and I believe you have with you 
Mr. John A. J ohnson ? 

Mr. Webb. That is right, our General Counsel. 

Mr. Teague. Will you proceed? 
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STATEMENT OF HON. JAMES E. WEBB, ADMINISTRATOR, NASA, 

ACCOMPANIED BY JOHN A. JOHNSON, GENERAL COUNSEL, NASA 

Mr. Webb. The bill before the committee, H.R. 7115, contains 
NASA’s legislative recommendations for the current year, except, of 
course, those recommendations that will appear in the annual author- 
ization and appropriation bills. 

H.R. 7115 would accomplish the following objectives : 

(1) It would repeal the statutory requirement for a Civilian-Mili- 
tary Liaison Committee. 

(2) It would grant NASA statutory authority to indemnify con- 
tractors against unusually hazardous risks, to settle patent infringe- 
ment claims, to waive performance and payment bonds in cost-type 
construction contracts, and to lease Government property for a non- 
monetary consideration. The military departments presently have 
statutory authority in each of these areas. 

(3) It would clarify existing law in several respects. 

The recommendations contained in H.R. 7115 ? with the exception 
of section 1(d) relating to the semiannual reporting requirement and 
section 3, a clarifying amendment, were before this committee last 
year in H.R. 12049, 86th Congress. As you know, H.R. 12049 passed 
the House on June 9, 1960. Hence, in the main, the authority we are 
now seeking in H.R. 7115 was acted on favorably last year by this 
committee and by the House. However, with respect to section 1(f) 
of H.R. 7115, which deals with the subject of indemnification and is 
identical to last year’s indemnification request, we have some revisions 
to recommend to the committee. 

With this brief introduction, I would like to turn to a discussion of 
each of the objectives sought by NASA under H.R. 7115. 

ELIMINATION OF THE CIVILIAN-MILITARY LIAISON COMMITTEE 

Section 1(b) of H.R. 7115 would repeal section 204 of the National 
Aeronautics and Space Act of 1958, thereby abolishing the Civilian- 
Military Liaison Committee. The effective functioning of the Aero- 
nautics and Astronautics Coordinating Board removes any need for 
the Liaison Committee. 

Section 204 of the 1958 act provided for a committee to be headed 
by a chairman appointed by the President and with additional mem- 
bers representing the Department of Defense and the military de- 
partments on the one hand and NASA on the other. Under the law, 
the Chairman is not an official of either NASA or the Department of 
Defense and has no duty other than to chair the Committee. The only 
statutory function assigned to the Committee is to provide a channel 
for advice, consultation, and the exchange of information between 
NASA and the Department of Defense. No planning, operating, or 
supervisory responsibilities have been vested in the Committee or its 
Chairman. 

Experience has led both NASA and the Department of Defense to 
conclude that such an organization is not the most effective means of 
achieving coordination of their respective programs and activities. 
After much consideration of the problem by both agencies, we have 
established, by joint action, an Aeronautics and Astronautics Coordi- 
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nating Board which is performing a number of valuable functions, 
including all of the functions originally entrusted to the Civilian- 
Military Liaison Committee. 

The Aeronautics and Astronautics Coordinating Board has proved 
more effective than the Liaison Committee because it is cochaired by 
the Deputy Administrator of NASA and the Director of Defense 
Research and Engineering of the Department of Defense and has 
additional members appointed jointly by the Administrator of NASA 
and the Department of Defense. By its terms of reference, the Board 
is responsible for facilitating (1) the planning of activities by NASA 
and the Department of Defense to avoid undesirable duplication and 
to achieve efficient utilization of available resources; (2) the coordi- 
nation of activities in areas of common interest to NASA and the 
Department of Defense; (3) the identification of problems requiring 
solution by either NASA or the Department of Defense; and (4) the 
exchange of information between NASA and the Department of 
Defense. The Board carries out its functions largely through panels 
chaired by top management personnel of NASA and the Department 
of Defense. At present, panels have been established for the follow- 
ing areas: manned space flight; spacecraft; launch vehicles; space 
flight ground environment ; supporting space research and technology ; 
and aeronautics. 

Existing legal authority has been found adequate for the establish- 
ment of the Aeronautics and Astronautics Coordinating Board by 
administrative, means, and specific statutory authorization is not de- 
sired. The Secretary of Defense and I are in close personal touch on 
interagency issues, and we meet frequently. It is important that we 
retain maximum flexibility to establish whatever means prove most 
useful to effect prompt decisions as well as thoroughgoing coordina- 
tion and liaison at all levels of our organization. 

ADDITIONAL LEGAL AUTHORITT 

Section 1(f) of H.R. 7115 contains the most, significant grant of 
additional authority to NASA being requested in the bill. This sub- 
section would add a new section 308 to the 1958 act which would 
provide NASA with authority to indemnify research and development 
contractors similar to that which has been available to the military 
for a number of years. We would like, however, to propose certain 
revisions to this section, as it presently appears in H.R. 7115, which 
changes, we feel, would significantly improve the bill. Of course, as 
a result of these revisions, section 1(f) would no longer be identical 
to the provisions of 10 LT.S.C. 2354, which grants similar authority 
to the military departments. I would like to discuas section 1(f) 
and the revisions recommended bv NASA in considerable detail. 

As was explained to this committee last year, NASA requires in- 
demnification authority for the same reasons that it was given to 
the military. For example, in the development of advanced methods 
of propulsion, NASA contractors and subcontractors may be con- 
fronted with risks of such a magnitude that only a small portion of 
the potential liability can be covered by available insurance. There- 
fore, such unusually hazardous risks must be borne in large part by 
industry since, without express statutory authority, NASA cannot 
indemnify its contractors to cover satisfactorily these kinds of ri sks 
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over and above the limited protection available through insurance. 
This lack of authority poses a serious problem for NASA which can 
only grow more intense as research and development into propulsion 
methods, fuels, launch vehicles, and similar work continues into the 
future. Moreover, in fields where both NASA and the military are 

( )lacing large contracts, ordinarily with the same industry, NASA’s 
ack of authority comparable to that possessed by the military depart- 
ments creates difficulties and misunderstanding. 

Turning now to the revisions which NASA proposes be made in 
section 1(f) of H.R. 7115, we have supplied the committee with a 
draft setting forth these revisions. Deletions from the present sec- 
tion 1(f) are indicated by brackets; the additions by underlining. 
Most of the revisions are modeled substantially after the indemnifi- 
cation provisions of the Atomic Energy Act (42 U.S.C. 2210). 

The first revision consists of adding words to subsection (a) of the 
proposed indemnification provision to make it clear that not all con- 
tracts for research and development, but only those that involve 
risks of an unusually hazardous nature, are intended to be covered. 
Although we had interpreted subsection (a) of the earlier draft to 
be limited to such contracts, and the military departments have so 
interpreted and administered the provisions of 10 U.S.C. 2354, the 
addition of this new language would resolve any doubts that might 
exist. 

The second change is found in subsection (a)(1), where you will see 
that the words “liability” and “to” have been added, and the words 
“claims” and “by” deleted. This revision is intended to make clear 
that this grant of legislative authority would not create rights and 
liabilities that would not otherwise exist but for the enactment of 
the proposed section 308 into law. Although the military departments 
do not interpret the provisions of 10 U.S.C. 2354 any differently, 
nevertheless, deletion of the words “claims by” and substitution of 
“liability to” would appear to make the intent of the bill clearer and, 
thus, to constitute a language improvement. In addition, we propose 
adding a new subsection (h) to the earlier draft which would specifi- 
cally limit the effect of the proposed section 308 to providing indem- 
nification to contractors and not creating any new rights in third 
persons. 

The third revision further amends subsection (a)(1) to make it 
clear that, to the extent that liability to employees of contractors 
arises out of State or Federal workmen’s compensation acts, the 
remedy provided in such statutes would be exclusive. Such liability 
would, therefore, be excluded from any indemnification coverage au- 
thorized under subsection (a) (1). 

The fourth revision, which modifies subsection (b) (2), would limit 
the rights of the United States to participate in the defense of suits 
or claims against contractors to those suits or claims for which indem- 
nification is provided. This would be consistent with existing prac- 
tice in the case of suits and claims arising under Government con- 
tracts and avoids the incongruous result of the United States partici- 
pating in litigation where the claims in question fall entirely within 
available insurance coverage. 

The fifth revision relates to the procedures for making payments 
to contractors for claims arising out of incidents that fall within the 
indemnification coverage of NASA contracts. We propose deleting 
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subsection (d) in its entirety and substituting a new subsection. You 
will observe that this revised subsection would permit payment to be 
made from funds obligated for the performance of the contract con- 
cerned or from funds available for research and development, and 
not otherwise obligated, where the total amount of claims arising out 
of a single incident does not exceed $100,000. However, in such cases, 
a full and complete report concerning the amount of claims and the 
basis for payment would be required to be made to this committee 
and to its counterpart in the Senate. The details of this procedure 
are spelled out in subsection (d) (2). With respect to claims totaling 
more than $100,000, subsection (d)(1) would require a specific appro- 
priation by the Congress before payments could be made. 

We also recommend the addition of five new subsections. Subsection 
(e) is patterned generally after section 170b. of the Atomic Energy 
Act (42 TJ.S.C. 2210(b)). It would require contractors of NASA 
to acquire financial protection from private sources of such types and 
in such amounts as NASA would require. The amount of financial 
protection would be the maximum amount of insurance available 
from private sources, except that NASA could establish a lesser 
amount taking into consideration the cost and terms of private in- 
surance. By adding this subsection to the bill, it would be made clear 
that NASA has no intention of acting as an insurer where commercial 
insurance is reasonably available. Although no different result has 
been intended under the earlier version of this indemnification provi- 
sion, we feel it is desirable to make clear our intention in this manner. 

The next new provision, subsection (f), is patterned after section 
170d. of the Atomic Energy Act (42 TJ.S.C. 2210 (d^) and limits the 
total liability to be assumed by the Government to $500 million, the 
same figure as appears in the Atomic Energy Act. The effect of sub- 
section (f) would be not only to limit the potential liability of the 
Government in connection with any single incident but also to limit 
the liability to third parties of indemnified contractors and subcon- 
tractors. 

Subsection (g) would require NASA to use the facilities and serv- 
ices of private insurance organizations to the maximum extent prac- 
ticable in administering the provisions of section 308. This provi- 
sion, too, is identical to its counterpart in the Atomic Energy Act. 

Finally, we believe that a definition of “contractor” should be added 
to make it clear that indemnification coverage may be extended to sub- 
contractors on the same basis and to the same extent that it is available 
to prime contractors. At the present time, the Department of the Air 
Force interprets and administers the provisions of 10 U.S.C. 2354 so 
as to embrace subcontractors. It is desirable to clarify this matter 
beyond doubt because subsection (f ) , which serves to limit the liability 
of “contractors,” must be made clearly to apply to subcontractors as 
well if it is to have the effect intended. 

In summary, the revisions we have proposed be made in the in- 
demnification provisions of H.E. 7115 do not change the nature of the 
authority that we are requesting this year from last year’s request. 
However, we feel that this revised indemnification proposal con- 
stitutes an improvement over the language in last year’s bill. 

I would like now to move on to three other areas where we are re- 
questing legal authority comparable to that which the Congress has 
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already seen fit to vest in the military departments and on which the 
House of Representatives acted favorably last year. 

Section 2 of H.R. 7115 would amend the so-called Miller Act (40 
U.S.C. 270a-270e) to provide NASA with authority, in the case of 
cost-type construction contracts, to waive performance and payment 
bonds otherwise required of Government contractors on such work. 
The proposed amendment would give NASA authority to waive these 
bonds identical to that now available to the military departments and 
the Coast Guard under 40 U.S.C. 270e. This requested authority 
would have been useful, for example, in a cost-type contract that 
NASA made with a large responsible company calling for the con- 
struction of tracking facilities. Whereas a military department would 
have been able to waive performance and payment bonds under such 
a contract due to the express statutory authority available to it, NASA 
could not. In this case, the financial responsibility of the contractor 
and the form of contract involved would have assured ample protec- 
tion for the laborers and materialmen who were intended to be pro- 
tected by the Miller Act. Thus, if the requested authority had been 
available to NASA, the Government would have saved a sizable sum 
that would appear to have been a needless expense under the circum- 
stances. Repetitions of this situation may be expected. 

Section 1(a) (i) of H.R. 7115 would amend section 203(b) of the 
1958 act to provide NASA with greater flexibility in the leasing of 
Government property under its jurisdiction. Unlike the military de- 
partments, NASA is presently required by law to make leases of Gov- 
ernment property “for a money consideration only” (40 U.S.C. 303b). 
Instances have arisen where it would have been advantageous to the 
Government for NASA to have leased property for a use which would 
not interfere with NASA’s mission in return for the rendering of 
certain valuable services by the lessee in connection with the leased 
property. The proposed use of the property by the lessee, however, 
would liave made it uneconomical to pay a money consideration for 
its use, although the service to be performed by the lessee would have 
resulted in a net benefit to the Government. The proposed amend- 
ment follows the language of 10 U.S.C. 2667(b) (5) and would give 
NASA the authority now enjoyed by the military departments un- 
der that statutory provision to permit a lessee to undertake the main- 
tenance, protection, repair, or restoration of leased property as part 
or all of the consideration for the lease. 

Section 1(a) (ii) of the bill would amend section 203(b) of the 
1958 act by adding a new paragraph granting NASA authority to 
settle claims against the Government for past infringement of patents 
arising out of its activities. The military departments now enjoy 
the authority to settle such claims without imposing upon the claim- 
ant the necessity of litigation (10 U.S.C. 2386) . NASA has no com- 
parable authority. Section 203(b)(3) of the 1958 act, authorizing 
the purchase of patent rights, cannot be utilized by NASA to effect a 
settlement for past infringement of a patent if no subsequent use 
of the patent is contemplated. Since its mission traverses a broad 
spectrum of technology involving innumerable areas in which patents 
are held by private parties, it is inevitable that claims for patent in- 
fringement will be asserted against NASA ; and it is most desirable 
that NASA have adequate authority to settle such claims adminis- 
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tratively. The proposed amendment would provide authority iden- 
tical to that presently available to the military departments. 

CLARIFYING AND OTHER MINOR AMENDMENTS 

Section 1(e) of H.R. 7115 would amend section 304(b) of the 1958 
act to correct what appears to have been an unintentional omission. 
The proposed amendment adds the phrase “or designee thereof” after 
the reference to “the Administrator” in connection with authorizing 
access to restricted data relating to aeronautical and space activities 
on condition that such access is required in the performance of duty 
and so certified by the Administrator. The making of these certifica- 
tions is a function which, in the interest of efficient administration, 
should be delegable by the Administrator. 

Section 3 or the bill would amend title 10, United States Code, 
section 2302, to make it clear that the Deputy Administrator of NASA, 
like the Under Secretaries and Assistant Secretaries of the military 
departments, may perform certain nondelegable procurement func- 
tions under chapter 137 of title 10. Title 10, United States Code, 
section 2311 requires that certain determinations and decisions in- 
volved in the procurement process be performed by the head of an 
agency. At present, only the Administrator of NASA is specifically 
mentioned in the definition of “head of an agency” in title 10 United 
States Code, section 2302. NASA has construed section 202 (b) of the 
1958 act, which provides that the Deputy Administrator “shall per- 
form such duties and exercise such powers as the Administrator may 
prescribe,” as authorizing performance by the Deputy Administrator 
of any function vested by law in the Administrator, including func- 
tions which may not legally be delegated to subordinate personnel. 
Although this authority appears broad enough to include the per- 
formance by the Deputy Administrator of nondelegable functions 
under chapter 137 of title 10, it would be desirable to remove all 
doubt by amending the definition of “head of an agency” in title 10 
United States Code, section 2302, to include the Deputy Administra- 
tor. Such an amendment would eliminate any possible misunderstand- 
ing of the Deputy Administrator’s authority by contractors dealing 
with NASA. 

Section 1(d) of the bill would amend section 206(a) of the 1958 
act to require that NASA submit an annual report, in place of the 
present semiannual one, to the President for transmittal to the Con- 
gress. Enactment of this amendment would reduce expenditures 
slightly; but more importantly, it would provide Congress with a 
more meaningful report once a year. The present semiannual re- 
ports take a considerable amount of time and manpower to prepare 
and cover too short a period to reflect significant advances. 

Mr. Teague. Thank you, Mr. Administrator. 

Are there questions by the members of the committee ? 

Air. Anfuso. 

Mr. Anfuso. First of all, I wish to compliment you, Mr. Webb, on 
this very excellent statement and to congratulate your very able 
counsel, Mr. Johnson. I think he has shown great ability in develop- 
ing these revisions. 
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All that you are seeking to do, as I understand, is to follow existing 
Jaw followed by the Atomic Energy Commission and the Defense De- 
partment as to similar situations, is that correct ? 

Mr. Webb. That is correct. 

Mr. Anfuso. In any respect, are you proposing anything new ? 

Mr. \\ ebb. In no respect are we suggesting anything different than 
the Defense Department now has, as modified by the experience of the 
Atomic Energy' Commission. The basic authority sought is the same. 

Mr. Anfuso. Have these proposals caused any dispute with other 
agencies ? 

Mr. Webb. I don’t think so, Mr. Anfuso. There are, of course 
varying opinions about exactly how such legislation is to be admin- 
istered. There is a long line of precedent in these matters. We were 
reiving largely on this long line of precedent as administered by the 
military to clarify the specific language, and we originally thought 
tliat the simplest thing to do was to have identical language in both 
cases, since we are dealing in many cases with the same contractors. 
However, we have found there are some questions about the broad- 
ness of the language. So we have suggested these amendments to . 
pin the matter down and make it very clear. 

I would like to add one last thing : 

There are certain specific policy statements in this legislation that 
are not m the military legislation, namely, that we will utilize any 
commercially available insurance as the base before a Government 
assumption of indemnification of these hazardous risks. 

Mr. Anfuso. Is that an improvement ? 

Mr. Webb. I believe it is. 

Mr. Anfuso. This further question of Mr. Ducander : 

Has the Chairman appointed a Subcommittee on Patents? 

Mr. Ducander. Yes. 

Mr. Anfuso. This subcommittee has not completed its report? 

Mr. Ducander. No. 

Mr. Anfuso. What functions will this subcommittee have with re- 
spect to the proposals now made by Mr. Webb ? 

Mr. Ducander. None that are proposed by Mr. Webb. Last year 
the patent provisions were in the bill that passed the House. The 
bill that was sent up by the administration does not have any patent 
provisions. Therefore the committee appointed a special subcom- 
mittee under Mr. Daddario to look into the matter and report back 
to the full committee on any changes that should be made in the law. 
The subcommittee is working on that. 

Mr. Anfuso. There is no conflict as to any action that we may take 
with this subcommittee ? 

Mr. Ducander. No. 

Mr. Heciiler. Mr. Webb, under the free enterprise system, private 
industry takes certain risks and frequently is able to achieve and re- 
ceive profits as a result of taking those risks. 

What concerns me about these proposals that you have made here 
is that in essence, you are putting in a floor to indemnify against 
losses. Would you also recommend that there be any kind of a ceilin'-- 
so that unreasonable profits would not be reaped ? As long as you are 
protecting them against losses, don’t you think we ought to curb 
excessive profits at the same time ? 
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Mr. Webb. Mr. Hechler, actually what we are doing here is recog- 
nizing that in the enlarged program of NASA we are going to lie 
doing more hazardous things. Larger rockets, such as Saturn and 
those to follow, Nova, are going to be very large vehicles, involving 
greater risks on launching than we have heretofore encountered. As 
you know, contractors are used in the launching process to some ex- 

t6 Further than that, we are engaging in the most advanced applica- 
tion of technology where there are extrahazardous risks. 

Mr. Hechler. "H azardous financially? 

Mr Webb. Yes. The hazard does not relate to the proht of the 
company. It relates to the contractor’s liability to third parties. 
The main purpose here is to avoid a situation in which a contractor, 
which should in the interest of the program take on a contract that 
has very large risks by virtue of the fact that a catastrophe ot some 
kind would involve the general public and he would be subjected to 
very large claims, to put in the contract a provision that once he has 
taken all the insurance that he can get against that hazard, the Gov- 
ernment will indemnify him against those catastrophic losses which 
* would wipe him out otherwise completely. , 

Since the Morrow Board in 1925 or 1926, there have been many, 
many items of legislation. There has been a long series of precedents, 
and by and large I think the profits of industry under the present sys- 
tem of procurement are very definitely limited. , 

Mr Hechler. I think with respect to such things as solid fuels, 
now that we are getting into that phase of development, and in other 
phases of the space program, I certainly know you share the feeling 
that we don’t want to create any kind of “gravy tram here. 

Mr. Webb. No, nor do we want unconscionable prohts by anyone 

working for the Government. , . ,, 

My previous examination of these questions led me to teel there 
were very strong controls on the possibility of unreasonable profits. 

Have there been any provisions in those changes? 

Mr. Johnson tells me that the Renegotiation Act is an overall limit- 
ing feature of our contracts over and above the specific limitations 
that go into the contract at the time it is written. 

Mr. Hechler. I hope NASA will give continuing attention to this 

problem. . , 

Mr. Webb. I will look into that a little more closely, Mr. Hechler, 

to come up to date on it. 

Mr. Hechler. Shifting to the earlier part of your testimony, how 
many meetings has the Aeronautics and Astronautics Coordinating 
Board actually held? 

Mr. Webb. They have had a total of eight meetings since the or- 
ganizational meeting in J une of 1960. 

I think you might want to bear in mind that these meetings take 
place about once a month. Sometimes, perhaps, there is an interval 
as much as 6 weeks for the large meeting. However, the members of 
the panels are almost constantly at work on the problems that are 
within their jurisdiction and assigned to them. 

Mr. Hechler. You conclude that this Board has been successful 
and has been able to remove some of the difficulties experienced by 
CMLC. 
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Mr. Webb. I do. I have met personally with Mr. Brown and Dr. 
Dryden and other principals to discuss the work of this Board and 
satisfied myself it is a functioning instrument of coordination and 
control. 

I would like to say that in another part of my statement I men- 
tioned the fact that Mr. McNamara and I have been in the closest 
working relationship on our common problems. In this atmosphere 
all of these mechanisms seem to work a little better. 

Mr. Hechler. Does the Coordinating Board report to the 
President? 

Mr. Webb. No, it is set up by our two agencies, NASA and the De- 
partment of Defense. In each case the principal person involved 
with the work works as cochairman, Dr. Dryden or Dr. Brown. At 
one meeting Dr. Dryden presides and at the other Dr. Brown. Each 
of these men has broad authority in his own agency, which means the 
decisions they reach get implemented. 

Mr. Bass. Mr. Webb, does the Defense Department and the three 
military services — Air Force, Navy, and Army — have this same au- 
thority to indemnify contractors which you are requesting for 

Mr. Webb. I am not sure what the Defense Department has, but the 
services who do the procurement do have this identical language, ex- 
cept the amendments I am suggesting modify and clarify the lan- 
guage. They have modified and clarified their operation under it 
over a long period under this general language. But our legislation 
spells out some of the things that we will do under the legislation, and 
I think it is a clearer piece of legislation on its face. 

Mr. Bass. In what way does the authority that you are requesting 
differ from the authority which the three services now actually exert? 

Mr. Webb. Basically, there is no difference. 

Mr. Bass. How about the Atomic Energy Commission ? 

Mr. Webb. Their situation is somewhat different in that they are 
concerned, of course, primarily with one type of hazard, which is re- 
lated to radioactive materials. They have some different provisions, 
but they do have basically the same authority, spelled out in a different 
way and more limited than we have here. I think that is a fair state- 
ment, isn’t it, John — more limited in substance but with respect to 
that substance it is the same basically. 

Mr. Bass. Thank you, Mr. Chairman. 

Mr. Teague. Are there further questions by members of the com- 
mittee ? 

Mr. Oorman. 

Mr. Corman. On page 11, subsection (g), you indicate that NASA 
is to use the services of private insurance organizations. 

Would you require the private companies to use the private insur- 
ance agencies or will NASA use the coverage? 

Mr. Webb. No, they will obtain their own insurance through private 
sources. 

Mr. Corman. They would be self-insurers ; is that correct? 

Mr. Webb. That is right. 

I would like to say there are some occasions where the company it- 
self may need to be the self-insurer or want to be the self-insurer. The 
general rule is as you have stated. 
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Mr. Gorman. The Federal Government would never be 

Mr. Webb. That is right. 

Mr. Teague. Are there any other questions ? 

Mr. Roudebush. 

Mr. Roudebush. I would like to return to the field of hazardous 
nuclear risks which must be borne by industry under the present 
statutes. 

Can you give us any examples where this has delayed contracts or 
caused hardships on the part of NASA ? 

Mr. Webb. No, there have been none up to this time. 

The contractors have been unhappy about this provision. We have 
been concerned about giving them contracts to do things which involve 
some risk, even though it may be remote, of a catastrophe that could 
happen that would wipe the company out. This is the kind of risk 
that the corporate officials feel concerned about taking. Up to now 
there has been no case where a contractor has refused to take a con- 
tract on account of the lack of this ability. 

I might point out we did earlier in NASA, before I arrived, put 
in some of these contracts an indemnification clause, subject to appro- 
priations by the Congress. This was discontinued because it appeared 
to have some substance when it didn’t have any. 

There is a limitation here in that the maximum amount we can pay 
out in any single incident is $100,000. You still have to come back 
to Congress and have an expression by the Congress that this is a 
fair and proper thing for the Government to do. 

Mr. Roudebush. Do you feel this problem will become more intense 
as we advance in the field ? 

Mr. Webb. Yes. I think the quality of the extrahazardous risk 
will become very much greater, although in each case the safety fea- 
tures which will be inserted will make the risk remote. 

Mr. Heciiler. I was wondering, if no contractor had refused on 
account of existing legislation, on account of the existing risks, who 
asked for these amendments ? 

Mr. Webb. We are asking for them in NASA because we feel that 
these risks are there. We feel that they are inherent in the program 
which the Government is conducting. We think insurance is not 
available for a very large catastrophic risk. We feel the general 
public itself needs this protection. 

Mr. Heciiler. In other words, private industry has not itself sug- 
gested that this be done ? 

Mr. Webb. Yes, private industry has been very unhappy that the 
Defense Department could protect them from this kind of catastrophic 
risk but NASA has not been able to do so. 

Mr. Teague. Are there any other questions from members of the 
committee ? 

Mr. Webb, I believe Mr. Hechler asked whether there was any oppo- 
sition to these amendments within the Government. 

Mr. Webb. None in the Government. 

Mr. Teague. You are sure? 

Mr. Webb. There are a few differences of opinion about precise 
items in this legislation, but I know of no real opposition. 

Mr. Teague. I understand we will probably have some tomorrow 
by the General Accounting Office that might be in opposition to 
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Mr. Webb. I haven’t been aware of that. 

Have you know about this, John ? 

Mr. Johnson. No, sir; I know in the past they have submitted some 
memorandums to the committee dealing with certain individual as- 
pects of previous bills. They have not commented on the current 
proposal to us. I did not understand that they were in opposition 

to it. . 

Mr. Ducander. They will appear tomorrow, Mr. Chairman, to ask 
for clarifying language in the matter of indemnification. The Gen- 
eral Counsel will be here tomorrow morning. 

Mr. Teague. What has been the history of this provision in the 
Atomic Energy Commission ? 

Mr. Johnson. Mr. Chairman, so far as I know, the Atomic Energy 
Commission has not yet had occasion to pay out sums under the indem- 
nity authority. I am not positive about that, but that is my under- 
standing. . . 

On the other hand, they have been using the authority quite widely 
in their agreements with licensees and contractors. 

Incidentally, NASA itself is a licensee of the Atomic Energy Com- 
mission. We have an indemnity agreement with the Atomic Energy 
Commission, and insofar as this subject matter is concerned, we are 
able to provide indemnification coverage to our contractors by utiliz- 
ing the AEC’s existing authority. 

Mr. Webb. I would like to say one thing to be completely respon- 
sive to your question, as I have thought about it. 

While I have known of no opposition in the Government itself, 
there have been a number of questions raised, some of them before 
the Senate committee, with respect to the application of this pro- 
vision to cover risks beyond the territorial borders of the United 
States. There have been some questions as to whether this was a wise 
policy. Those questions have been answered on the record over there. 
We believe that this risk should also be covered in the legislation. 
But we are not prepared, in view of the remoteness of the risk at this 
time, certainly, to make a great issue over it. 

Mr. Teague. Any other questions ? 

Mr. Administrator, Mr. McCormack has some questions, and he will 
be back in a moment. 

We had bill II.R. 12049 last year. We come back this year with 
PI. R. 7115. There are a considerable number of amendments of con- 
siderable magnitude. I wonder if you have gone through this thing 
closely enough so that you won’t be back next year with another bill 
changing many of these same provisions. 

Mr. Webb. Mr. Chairman, I think you recognize that with the very 
large increase in the program this year and the very large amount 
of work that your committee has to undertake with us to see that this 
program is given adequate study and consideration of decisions made 
by the Nation, as the President suggested was the proper process, we 
have tried to eliminate any items that would increase that workload 
this year. 

The patent provisions that have been referred to here were in that 
category. We have found, through another year of operation, that 
a good many matters that were of some concern to industry, for in- 
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stance in the field of patents, have been so administered that some of 
their concerns are no longer so acute. 

In essence, we have not presented you a bill that incoqiorates every 
item that would clear up the legislative docket so far as we believe it 
should be cleared up, but rather have presented those things which 
we thought were essential to go forward. 

I do not think we will have additional legislation in this session 
of Congress along this line, but I think it is entirely possible in the 
next session there will be some additional consideration of the matter. 

Mr. Teague. Mr. McCormack. 

Mr. McCormack. Mr. Webb, I noticed that you asked for the re- 
peal of the statutory requirement for the Civilian-Military Liaison 
Committee. 

You don’t offer anything in dispute therefor? 

Mr. Webb. That is right, Mr. McCormack. 

I think it is fair to say that when the Space Act was passed, there 
was a provision for a Space Council, and there was a provision for 
the Civilian-Military Liaison Committee. The Space Council was 
not in effective operation at the time this administration took office, 
nor was the Civilian-Military Liaison Committee. In the meantime, 
last September, the Department of Defense and the Administrator 
of NASA brought into being by administrative action the Aeronau- 
tics and Astronautics Coordinating Board. In other words, they 
looked at the problem of how they would work together and brought 
into being an organization that would carry on all that was needed in 
this field. So when this administration took office, Secretary of De- 
fense McNamara and I found that there was in being an effective 
organization doing the work. It seemed to us logical that the previ- 
ous legislation requiring the Civilian-Military Liaison Committee 
should be repealed because we had an effective substitute for it. 

Mr. McCormack. Was it not established by administrative decree? 

Mr. Webb. Yes, sir. 

Mr. McCormack. We know the history of the Civilian-Military 
Liaison Committee under Mr. Iloladay and his embarrassing expe- 
riences. You are aware of that ? 

Mr. Webb. Yes, sir; I am aware of some of it, and aware of the 
fact that it had not met for sometime, and no chairman had been 
found to replace Mr. Holaday. 

Mr. McCormack. You know, we instituted the Aeronautics and 
Astronautics Coordinating Board ? 

Mr. Webb. Yes, sir. 

Mr. McCormack. What is the objection of that being incorporated 
in the bill? 

Mr. Webb. Mr. McCormack, we have here a very complex on-going 
stream of activity that involves the military departments, the Depart- 
ment of Defense, the NASA, and also the Atomic Energy Commis- 
sion in connection with the nuclear rocket. It has seemed to those of 
us who have studied this question that with responsible top-level at- 
tention by Dr. Seaborg, Mr. McNamara, and myself, with the admin- 
istrative arrangements we have in being and with the flexibility to 
change those as required, we would be better off than to freeze any 
particular administrative arrangement into law. We find that these 
things do change as we go along. We have a new change in the pro- 
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<rram now, in that the Department of Defense will do the solid propel- 

fant venture of Nova. These things change as time goes on. And 

the ultimate language, the ultimate recourse for settling any contro- 
versytlmt cannot be Settled at the lower levels is the President even 
under the legislation which had the Civilian- Military Liaison Com 
mittee in being; the ultimate resort is to the President WestUl have 
that resort at all times. It seemed to us if we could have flexibility 
to work out these matters, it would be better than to have legislation 
for the particular arrangement we have in being at the moment. 

Mr. McCormack. Even with legislation they nullify it to a great 
extent. How do we know that without legislation even the meneo- 
tive efforts of Congress to achieve direct action will be effectively 

<arried^oi^BB j iave a very effective monitoring system, Mr. Mc- 
Cormack I believe, in this committee and the committee in the ben- 
£° e I rerSy haven’t found that the staff of this committee was 
anything but diligent in keeping up with what was going on. I 
believe you will find that these arrangements are working effectively, 
and I think you will know if they go wrong. . 

Mr. McCormack. Of course, some of us have experience with co- 
ordination at times between the executive and the legislative, some- 
times it is pleasant and sometimes it is not. av,„k;ii? 

Do you see any objections to that language being put m the bill . 
Mr ‘Webb. Yes, sir ; I would prefer it not be put in. 

Mr.' McCormack. You use the word “prefer.” Do you object to 

it? 

Mr. Webb. I do not think it is necessary. 

Mr. McCormack. My question is: Would you object to it* You 

say you think it would not be necessary. , T 

Mr. Webb. I would recommend against it. As to whether I would 
0b ^r. McCormack. If the committee puts it in, you could live with 

- * 9 

Mr. Webb. I think we might have to come back to ask you for 
modifications from time to time, and I think it is an unnecessary re- 

^ U J^ m ^to(^RM^K^. 1 Tsn^r^™t^rfe ? We find we have to modify from 
time to time? We meet with certain conditions as time passes 

and we have to accommodate ourselves to them. 

Mr Webb. That is right. You and I both have had experience in 
the foreign affairs field on how we get things done and the relations 
between departments. It doesn t seem logical to have a $2°, 000 
•chairman of a liaison committee enacted into law for me and Mr. 
McNamara to work together. I think it is a fifth wheel and in some 
ways seems to provide for liaison without any real effective way o± 

P °Mr m |lcCoRMACK. Of course, the original NASA team didn’t like 
the Civilian-Military Liaison Committee, did it . 

Mr. Webb. I don’t know about that. . , , 

Mr! McCormack. Come to section 204. 1 think I understand your 

intentions. You want complete flexibility in this field . 

Mr. Webb. I want to get the work done. 
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at all. 
any- 


Mr. . McCormack. X am not impugning anything you say 
We might disagree. I don’t say we do, and I’m not impugnin 
one’s motives. 

Section 204 was in last year’s bill. The committee has very stron 
feelings on that, exceedingly strong feelings. As a matter of fact 
proposed the amendment. It is on page 6 of the comparative analy- 
sis, at the bottom. J 

Mr. Webb. I am not sure I understand your question. 

Mr. McCormack. What are your views on that ? 

Mr. Webb. Page 6 of the comparative amendments? Or are you 
referring J 

Mr. McCormack. H.R. 12049 as passed by the House in the 86th 
Congress. 

Mr. Webb. Section 204(a) you are not referring to: it is 204 tbl 
is that right? v ,y 

Mr. McCormack (reading) : 

The Department of Defense shall undertake such activities in space and such 
research and development connected therewith as may be necessary for the 
defense of the United States. 


That is in effect at this 


Mr. Webb. I agree with that completely, 
time. 

Mr. McCormack. Is that 

Mr- Webb. Mr. Jolinson says there is a technical point there. 
W ould you mind hearing him on that? 

Mr. McCormack. No. 

*i M r- J ohnson. You may recall that last year the bill submitted by 
the Administration proposed a revision of section 102; 102(b) is the 
portion of the National Aeronautics and Space Act of 1958 that spells 
out the responsibility of the Department of Defense in aeronautical 
and space activities. That all would have been eliminated from the 
act; and therefore my recollection of the history of last year’s bill is 
that this was one of the provisions that came in for the purpose of 
hiking care of the subject matter being omitted from section 102(b) 
ms year the Adimn^stratmn is not proposing any change in section 
10- (b). So the provision as originally written by the Congress in 
1958 concerning the responsibilities of the Department of Defense 

“ion 1 Sin* Theref ° re ’ tHere " n ° t0 * StgfE 

Mr McCormack. Unless the committee feels this provision might 
be a better one than what is in the law now, 102(b) 8 

Mr. Johnson. Yes, sir, v 

\f an AT X £ Iaimng th « hist °ry of it— why we did not make a proposal 
Mr. McCormack. Y ou refresh my memory on that. ^ 

if L he com . n ) itt ^ decided to put in this in lieu 
of 102 ( b) , would there be any objection ? 

Mr. Webb. I don’t think we would, Mr. McCormack 
I am looking at the fact that 102(b) does have a rather \on<r para- 
m-aph here I wanted to see what else was in it. Wo , Id 3 mTnd 
if I comment on each sentence in it ? y mina 

thmight McC ° RMACK ' D ° n,t C ° mmit yourself ’ now - You have my 
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Mr. Webb. Generally, I am in agreement with this statement of 
policy and how it goes into the law is a question that might be looked 
at if it is already in the law. 

Mr. McCormack. That is all. 

Mr. Teague. Mr. Fulton. 

Mr. Fulton. I would join with the majority leader on his questions 
and on his approach. I think it is a good approach. 

In section 204 of the act of 1958, when it provided for the Com- 
mittee to be headed by a Chairman appointed by the President, with 
additional members representing the Department of Defense and the 
military departments, on the one hand, and NASA, on the other, I 
am sure we on the committee felt that we were trying to establish 
good liaison between the DOD and NASA. 

There is one point I think should be brought out and that is, the 
Chairman appointed by the President has the power to help prevent 
overlapping and duplication. Likewise, he can clear up jurisdictional 
matters that cannot quickly be made clear by the members of the 
respective agencies. 

I can see your point. Maybe it might be a saving to eliminate the 
$20,000-a-year salary of the CMLC Chairman. But when we look 
at the elimination of duplication, we can look on page 4 of your state- 
ment and read : 

By its terms of reference, the Board is responsible for facilitating (1) the 
planning of activities by NASA and the Department of Defense to avoid un- 
desirable duplication and to achieve efficient utilization of available resources; 
(2) the coordination of activities in areas of common interest to NASA and 
the Department of Defense ; (3) the identification of problems requiring solution 
by either NASA or the Department of Defense; and (4) the exchange of 
information between NASA and the Department of Defense. 

Isn’t there a gray area between NASA, on the civilian side, and the 
DOD, on the military side, where you can’t really tell w T hat it is, 
whether it is a civilian activity in space or a military activity in 
space? 

When we first created this statutory authority, we wanted to make 
sure that the civilian and the military activities were kept informed 
on the most important research developments contributing to each 
agencies’ programs. We, under no circumstances, wanted the DOD 
people to be held back by a decision of ours if they felt it was neces- 
sary, in a certain field, to have a program for the whole United States. 

Would you comment on those points in relation to your recommen- 
dations here ? There is no doubt the committee, under the leadership 
of Mr. McCormack, then had a strong desire to make sure the secu- 
rity of the United States was preserved through the Department of 
Defense, but likewise to keep a field that was for research and devel- 
opment and exploration for the benefit and progress of science, a 
civilian one. 

Mr. Webb. Yes, I would be glad to comment, Mr. Fulton. 

No. 1, with respect to section 204(b), which stated the actual re- 
sponsibilities of the Civilian-Military Liaison Committee, it states 
here : 

The Administration and the Department of Defense, through the Liaison 
Committee, shall advise and consult with each other on all matters within their 
respective jurisdictions relating to aeronautical and space activities, shall keep 
each other currently and fully informed with respect to such activities. 
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That, basically, is the duty of the Chairman, to see that this 
consultation takes place. 

We have found that to have a person not in the line of authority in 
either agency responsible for such a function is not the most effective 
way to carry it out. 

With respect to the other matter you raised, namely, the effort to 
compartmentalize and narrow the areas as between civilian and mili- 
tary, there are some problems that perhaps you best solve by ignoring. 
At the moment we are working on a national space effort in which 
we have looked at the resources of the country both in the Depart- 
ment of Defense and in NASA and indeed also in the Atomic Energy 
Commission, and instead of trying to precisely determine exactly 
what is military, exactly what is civilian, have said that the main 
thrust of a large number of programs is civilian, they are in NASA; 
that there is very great competence in the solid propellant fuel rocket 
technology in the Department of Defense, whereas, that no one can 
be certain precisely what military requirement may result from the 
possession of a very large, solid-propelled rocket or indeed a very 
large liquid-propelled rocket. And since the Air Force has this 
tremendous capability developed largely through Minuteman, it is 
logical that this particular part of the NASA space effort should be 
done in the Air Force where the capability rests. 

With respect to the nuclear rocket, we have looked at the atomic 
nuclear capability of the Atomic Energy Commission, have looked at 
the capability of" NASA in the engine field, have worked out a joint 
office, as you well know, which is managing the totality of this effort 
by drawing on the resources. 

" I think the 2 y 2 years experience with NASA and the splitting off 
from the military departments of some of these resources, such as 
those run by Dr. von Braun, indicates the more effective work can 
be done by determining what needs to be done and then finding the 
best place to get it done than by an effort to precisely draw the juris- 
dictional line. 

Maybe at some time in the future we will need to do more along 
that line, but at the moment I have found no real difficulty in plan- 
ning and presenting the main new program that the President is 
recommending to the Congress. 

Mr. Fulton. What arrangement would you suggest administra- 
tively to establish a means of monitoring both the Department of De- 
fense and NASA to make sure there is no overlapping and duplica- 
tion? For example, in the life sciences you are not working on the 
same 

Mr. Webb. I think, first of all, your reliance must be on a well- 
managed executive branch under the direction of the President. I 
think you have a secondary area where these matters are explored 
under the direction of the Vice President in the Space Council. I 
think, thirdly, you have each of these programs presented to the Con- 
gress every year in considerable detail, and the basic principle being 
followed in connection with the life sciences is a very good illustra- 
tion. Here the Department of Defense has a very great capability in 
the field of life sciences, particularly with respect to manned flight. 
But, nevertheless, NASA has the mission responsibility for manned 
flight in most of its aspects at this time. Therefore, we are not du- 
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plicating what the military has, but we are creating a sufficient capa- 
bility in NASA so that this organization can discharge its responsi- 
bility for the accomplishment of the mission which has been assigned 
to it. After all, if we are to ask the Department of Defense to do 
work for us or a contractor to do work for us or a university — I was 
yesterday at Notre Dame and looked at the germ-free animal research 
there. Whether it is university or private or industrial contractor or 
the Department of Defense, we must write the contracts. We must 
see that we get our money’s worth. We must see that the results fit 
into the accomplishment of the mission. 

There is no way that I have found that you could delegate com- 
pletely and fully a major segment of a mission responsibility to some 
other organization and then have it interface properly with all the 
other requirements to accomplish the mission. 

Mr. Fulton. In your comment you do not mean the Space Council 
has any administrative authority ? 

Mr. Webb. That is right. 

Mr. Fulton. It is recommendatory ? 

Mr. Webb. That is right. 

Mr. Fulton. On page 5 of your statement you say : 

Existing legal authority has been found adequate for the establishment of 
the Aeronautics and Astronautics Coordinating Board by administrative means, 
and specific statutory authorization is not desired. 

My question is along the lines that Congressman McCormack lias 
been developing. 

You were simply stating there that through the decisions of the 
DOD and NASA administrative authorities a working method of cor- 
relation and liaison has been worked out. 

Why don’t we codify that for you, without changing it too much, 
but nevertheless adding on a few of the jobs that the old committee 
had been given and specifically instruct you to do those things that 
are contained on page 4, beginning with (1) ? 

Mr. Webb. First of all, the situation will change. It has changed 
in the past. And I think your main reliance is on the responsibility 
of persons, like Mr. McNamara and myself, to furnish the leadership 
to get the work done. 

Further, I think you will find that as you monitor the work of these 
agencies and this organization you will be able to tell quite easily 
whether or not there is an effective on-going, working relationship. 
I think if you try to foresee all difficulties, you tend to freeze things 
in such a way as to make it more difficult to accomplish the work. 

Mr. Teague. Are there other questions by the members of the 
committee? 

Mr. Anfuso. Mr. Webb, do you feel that because of the efficient 
functioning of the Aeronautics and Astronautics Coordinating Board 
that section 204(b) is unnecessary ? 

Mr. Webb. That is right. I feel, further, Mr. Anfuso, any time 
there is a need in this Coordinating Board for change, Mr. McNamara 
and I will make that change. 

Mr. Hechler. In the very last sentence of your statement, Mr. 
Administrator, you said, and' I think properly so, that the semiannual 
reports take too much time in manpower to prepare. 
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I am certain, in fact — I am very confident that you will report 
significant advances within 6 months, in any event ? 

Mr. Webb. Absolutely. We are entering a new period. As a matter 
of fact, tomorrow we are going to have a full report by all the people, 
including Commander Shepard, in the MR-3 flight. This is going 
to be in a scientific meeting sponsored by the National Institutes of 
Health, the National Academy of Sciences, and NASA. It will be 
held in the State Department auditorium. And the press will be there ; 
television, if they want it. So we are entering a period when in each 
of these significant events we are going to report in a timely way for 
the world not only to see the event take place but also to see the results 
that were accomplished. 

Mr. Hechler. There is no implication that you won’t have signifi- 
cant advances not only every 6 months but every day, every week, and 
every month. 

Mr. Webb. That is right. There will be a continual stream of re- 
porting, and I hope 

(Discussion off the record.) 

Mr. McCormack. We have now — pursuing the unobjected questions 
that I did ask about section 203 — the Aeronautics and Astronautics 
Coordinating Board. The Civilian-Military Liaison Committee still 
exists in law, doesn’t it? 

Mr. Webb. Yes, sir. 

Mr. McCormack. It is in existence ? 

Mr. Webb. No, sir. 

Mr. McCormack. The statute says, “There shall be.” 

Mr. Webb. The previous President did not appoint a replacement 
for the former Chairman, nor has this President. 

Mr. McCormack. You have a Board administratively appointed? 

Mr. Webb. That is right, by agreement between the Secretary of 
Defense and myself. 

Mr. McCormack. I was just curious. 

Mr. Teague. The committee stands adjourned until tomorrow morn- 
ing. 

(Whereupon, at 11 :10 a.m., the committee adjourned, to reconvene 
at 10 a.m., Tuesday, June 6, 1961.) 


TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


TUESDAY, JUNE 6, 1961 

House of Representatives, 
Committee on Science and Astronautics, 

Washington , D.C. 

The committee met at 10 a.m., pursuant to adjournment, in room 
214-B, New House Office Building, Hon. Overton Brooks (chairman) 
presiding. 

The Chairman. The committee will come to order. 

This morning we continue the hearings on H.R. 7115, amendments 
to the Space Act. 

We have as the first witness Mr. John A. Johnson, General Counsel, 
National Aeronautics and Space Administration. 

We have a second witness, Mr. Robert Keller, General Counsel, 
General Accounting Office. 

We will take them up in the order in which listed here. Mr. John A. 
Johnson. 

It is suggested that we have as the first witness, Mr. Robert Keller, 
of the General Accounting Office. Will you step forward, sir, and 
have a seat? 

You have someone with you. For the purpose of the record, will 
you give his name and title ? 

Mr. Keller. I am Mr. Robert Keller, General Counsel of the 
General Accounting Office. With me is Mr. Wayne Smith, who is an 
attorney in the office of the General Counsel of the General Account- 
ing Office. 

The Chairman. Do you have a prepared statement ? 

Mr. Keller. Yes, sir ; I do, Mr. Chairman. 

The Chairman. Will you proceed with it? 

Mr. McCormack. I might say, Mr. Chairman, that Mr. Keller is 
one of our dedicated public officials, a man who has the profound 
respect and admiration of the Congress. He has been before many 
committees. He has throughout the years rendered invaluable service 
to our Government. I know, in all modesty, he would not want me 
to say that, but I welcome this opportunity. 

Mr. Keller. Thank you very much. 

Mr. Riehlman. I concur in the majority leader’s statement. It has 
been my privilege, during the past 14 years that I have served here, 
to have many contacts with Mr. Keller and his department. I concur 
in what the majority leader has to say about his service, interest, and 
dedication to good government. 

The Chairman. That just about makes it unanimous. 

Mr. Keller. Thank you Mr. Riehlman and you, Mr. Chairman. 
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The Chairman. We are happy to have you, sir. 

Will you proceed? 

Mr. Keller. If I may, Mr. Chairman, I would like to proceed with 
my prepared statement, which is not too long, and then we will be 
glad to answer any questions. 

STATEMENT OF ROBERT KELLER, GENERAL COUNSEL, GENERAL 

ACCOUNTING OFFICE, ACCOMPANIED BY WAYNE SMITH, AT- 

TORNEY, GENERAL COUNSEL’S OFFICE, GENERAL ACCOUNTING 

OFFICE 

Mr. Keller. As you know, Mr. Chairman, we are appearing at your 
request to discuss the indemnification provisions of H.R. 7115, 87th 
Congress, which are presently under consideration by your committee. 

Section 1(f) of H.R. 7115 would amend title III of the National 
Aeronautics and Space Act of 1958 by providing a new section 308 
entitled “Indemnification.” The language of proposed section is 
identical to the language of subsection (15) of H.R. 12049, 86th Con- 
gress, which was favorably reported by your committee last year and 
passed by the House on June 9, 1960. In a report to your committee 
of March 29, 1960, on H.R. 9675, 86th Congress, a predecessor bill to 
H.R. 12049, the Comptroller General made certain comments with 
respect to the indemnification provisions. These provisions were 
identical to those included in H.R. 12049. 

The language of section 1(f) of H.R. 7115 is almost identical with 
that of 10 U.S.C. 2354 granting indemnification authority to the mili- 
tary departments. The legislative history of the provisions of 10 
IJ.o.C. 2354 which are derived from Public Law 557 approved July 
16, 1952, 66 Stat. 726 (5 U.S.C. 1952 ed., 235f, 475k, and 628f), dis- 
closes a congressional intention and purpose to unify the procedures 
of all components of the Department of Defense in the handling of 
indemnification under research and development contracts. The leg- 
islation grew out of representations by the military departments that 
considerable difficulty had been experienced in obtaining responsible 
contractors in cases where the work involved unusually hazardous 
risks and the possibility that disastrous incidents might occur result- 
ing in huge liability claims and possible bankruptcy ; that in some in- 
stances there had been no insurance coverage available and, in others, 
the exorbitant premiums charged had made coverage prohibitive. 

Last year in making our report to your committee we received ad- 
vice from the Office of the Secretary of Defense that uniform proce- 
dures prescribing the policies and criteria and the contract provisions 
for utilization of the authority granted by 10 U.S.C. 2354 have not 
been adopted by the Department. Furthermore, the statutory provi- 
sions are not as clear as they might be, which we understand has given 
rise to some uncertainty as to the coverage and the extent of obligation 
intended. 

Under subsection (a) of section 308, as under 10 U.S.C. 2354, 
coverage is authorized for research and development contracts, and 
the clause “but only to the extent they arise out of the direct per- 
formance of the contract” indicates that a limitation on the coverage 
authorized is intended. However, there could be a question as to 
whether the language is intended to include “product liability” arising 
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sifter completion of a contract covering the initial research and 
development of an item. It seems clear the language does not include 
subsequent production contracts of the item although the same or 
similar “unusually hazardous” risks might be involved. On the other 
hand, the language could reasonably be construed as authorizing 
indemnification for a liability which may arise long after the research 
and development contract has ended, that is, where the liability is 
attributed to an act or omission which may have occurred during the 
direct performance of the research and development contract, such 
as a latent defect in an item delivered thereunder. In addition, the 
provisions of the bill do not specify any limits of liability or limita- 
tions of time for the filing of claims, giving rise to the further ques- 
tion of whether claims barred by State statues of limitations may 
he administratively considered for settlement thereafter. It is sug- 
gested that consideration be given to specifying that liability will be 
limited to that determined in accordance with the law of the place 
where the incident occurred, thereby making it clear that applicable 
local statutory limitations relating to the amounts of recovery in 
individual cases and limitations as to the time for the filing of claims 
or bringing suits will be applicable. In addition, it is suggested the 
word “contractor” be defined, expressly stating whether major sub- 
contractors and their various tier subcontractors may be covered. 
Also, it is suggested that consideration be given to placing a limitation 
on the aggregate amount of indemnification to be provided by the 
Government. This was done in the case of the Atomic Energy Com- 
mission. (See 42 U.S.C. 2210, subsec. (c) (d) (e).) 

Your committee also may wish to give consideration as to placing 
a limit on the amount of a claim which may be settled administratively 
without a prior determination of liability by a court of competent 
jurisdiction, or possibly concurrence by the Attorney General. 

The provisions of 10 U.S.C. 2354 do not specifically cover the ques- 
tion of indemnification against damages or losses resulting from the 
negligent acts of the contractor and its employees. We understand 
that some indemnification provisions which have been utilized by the 
military departments have expressly excluded liabilities which result 
from willful misconduct or lack of good faith on the part of the 
•contractors, directors, officers, managers, superintendents, or other 
equivalent representatives, thereby implying that liabilities resulting 
from the negligent acts or omissions of the contractor and its employees 

are covered. a 

The committee may wish to consider if there should be indemnifica- 
tion in all cases whether or not there is negligence on the part of 
the contractor. We recognize that due to the nature of the work where 
indemnification would be provided complete coverage may be 
necessary. 

It is understood that revisions of the indemnification provisions 
have been submitted to your committee bv NASA. We have had an 
opportunity to examine these revisions and offer the following 

comments: . 

The suggested revisions to subsection (a) of section 308 would re- 
strict the use of the indemnification authority to research and develop- 
ment contracts “the performance of which involves a risk of an 
unusually hazardous nature. ’ The authority so granted would be 
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permissive as to such contract and we believe the quoted language 
would make it quite clear that only those research and development 
contracts _ involving unusually hazardous risks may include the 
proposed indemnification provisions. We believe this to be a desirable 
clarification of the proposed contract coverage . 

Subsection (a) of the revisions would also change the language 
“to the extent not compensated by insurance or otherwise” to read “to 
the extent not covered by the financial protection required under sub- 
section (e) Under subsection (e) of the revisions each contractor, 
including any tier subcontractor, under the definition of “contractor” 
contained in subsection (i) of the revisions, would be required to 
provide financial protection to the maximum amount of insurance 
available from private sources except that a lesser amount might 
be provided as determined by the administration taking into considera- 
tion the cost and terms of private insurance. The term “financial 
protection” is defined by this subsection to — 

include private insurance, private contractual indemnities, self-insurance, other 
proof of financial responsibility, or a combination of such measures. 

It. appears that these provisions would permit wide latitude in the 
selection of appropriate financial protection bv the contractor and 
would also permit Government self-insurance by means of indemnifi- 
cation agreements to the extent financial protection is not available 
to or is not required of the contractor. With particular reference to 
the amount of financial protection required of the contractor which 
apparently would be fixed by this subsection as “the maximum amount 
of insurance available from private sources,” the committee may 
wish to give consideration to modifying this subsection so as to 
provide for determination by the administration of the amount of 
private source financial protection required of the contractor to be 
based on a consideration of all the facts and circumstances pertaining 
to the particular contractual activity rather than primarily on the 
cost and terms of available private insurance. This would permit a 
greater flexibility in dealing with both contractors and subcontractors 

,oTTo^ r ?L 1R J?, n ? a l>Pl>cable to the Atomic Energy' Commission under 
4 2 U.ri.C. 2210(b) and 2310(d). 

Under subsectian _(a) (1) of the revisions, the language would be 
changed to read “Liability (including reasonable expenses of litiga- 
tion or settlement) to third persons” instead of “Claims (including 
reasonable expenses of litigation or settlement) by third persons” but 
the manner m which such liability would be determined is not specified. 
We believe it. would be desirable that the basis for determining liabil- 
lty be spelled out in the bill. As previously indicated, consideration 
might be given to specifying that such liability will be limited to that 
determined in accordance with the law of the place where the incident 
occurred, thereby making applicable local statutory limitations relat- 
mg to the amounts of recovery in individual cases and fixing the period 
for filing claims or bringing suits, and to placing a limit on adminis- 
trative settlements without a prior court determination of liability, or 
concurrence by the Attorney General, 
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The revisions would also strike the language of subsection (a) (1) 
reading : 

including employees of the contractor — 
and would substitute — 

except liability under State or Federal workmen’s compensation acts to employees 
of the contractor employed at the site of and in connection with the contract for 
which indemnification is granted. 

This would apparently exclude indemnification for liability of the con- 
tractor to its employees to the extent covered by State and Federal 
compensation acts, but would not exclude any other liability to such 
employees. This appears to be a desirable clarification. 

The proposed revisions would substitute a new subsection (d) for 
that contained in the bill relating to the availability of funds from 
which payments may be made. It is provided by the revised subsection 
(d) that where the total amount of claims arising out of a single in- 
cident and certified under subsection (c) exceeds $100,000 “payments 
may be made from funds specifically appropriated therefor” and that 
if such amount does not exceed $100,000— 

payments may be made from (i) funds obligated for the performance of the con- 
tract concerned, or (ii) funds available for research or development, or both, 
and not otherwise obligated, provided that no payment shall be made until the 
expiration of 30 calendar days of a regular session of Congress after the Ad- 
ministrator or his designee has transmitted to the Committee on Science and 
Astronautics of the House of Representatives and to the Committee on Aeronau- 
tical and Space Sciences of the Senate a full and complete report concerning the 
amount and the basis for payment. 

The Administration would be authorized to make idemnification 
payments from appropriated funds within what seems to be a reason- 
able limit and all indemnification payments under the bill would be 
subject to review by the appropriate committees of the Congress. This 
revision we feel would enable the Congress to have current knowledge 
of the expenditure of funds under the indemnification authority. 

Subsection (f ) of the revisions would provide a limit of $500 million 
on the aggregate liability for a single incident of a contractor indemni- 
fied, together with the amount of financial protection required of the 
contractor pursuant to subsection (e), and would provide for appli- 
cation to appropriate district courts of the United States for such 
orders as might be necessary for enforcing this limitation. The 
specified limit and the prescribed method of enforcement are the 
same as provided under the indemnification provisions applicable to 
the Atomic Energy Commission, 42 U.S.C. 2210(e). The specifica- 
tion of a limit as to the maximum amount for which the United States 
may be obligated for a single incident is desirable. 

Subsection (g) contains provisions requiring the use of facilities 
and services of private insurance organizations to the maximum extent 
practicable in administering the proposed indemnification section 
and would authorize contracts by the Administration for such services. 
These provisions are almost identical with the provisions applicable 
to the indemnification authority granted the Atomic Energy Com- 
mission, 42 U.S.C. 2210(g). It is suggested that consideration might 
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be given to the advisability of making it permissive for NASA to use 
the facilities and services of private insurance organizations, rather 
than to the maximum extent practicable. The provisions of this sub- 
section authorizing contracts with private insurance organizations, 
without regard to the provisions of 41 U.S.C. 5, and providing for ad- 
vance payments seem unnecessary since these exceptions to general 
statutory requirements have been extended to NASA under the pro- 
visions of the Armed Services Procurement Act, 10 U.S.C. 2301-2314. 
See particularly sections 2304 and 2307. 

We have some doubt as to whether the provisions of subsection (h) 
of the revisions to the effect that the authority to indemnify contractors 
under this section “does not create any rights in third persons which 
would no otherwise exist by law*’ are necessary. However, we see no 
objection to inclusion of the provisions in the bill. 

I wish to say that the Comptroller General has no objection to 
indemnification of NASA contractors engaged in the performance of 
contracts involving risks of unusually hazardous nature. The com- 
ments we have made are for the purpose of assisting the committee in 
considering the proposed legislation. 

Mr. Chairman, that concludes our statement. We will be glad to 
answer any questions you may have to the best of our ability. 

The Chairman. Thank you very much, sir. 

Mr. Keller, does this provision cover both tort and contract claims ? 

Mr. Keller. The legislation would cover indemnification in any 
case of where the contractor has been found liable to a third party, 
or for property of his which has been damaged as a result of an un- 
usually hazardous risk. 

The Chairman. Couldn’t it be under contract, too ? 

Mr. Keller. Perhaps it could, but I don’t think of a case where 
it would be. 

The Chairman. You think it is almost entirely tort, then ? 

Mr. Keller. Yes, sir. 

The Chairman. An injured workman, after presenting his case to 
the employer, could collect from the employer and then the employer 
could present his claim to the United States? 

Mr. Keller. That is the way it would work in principle. Under 
the bill the Government would have the right to step in and assist 
the contractor in defense of a claim or in otherwise handling a claim. 

The Chairman. Wouldn’t it be better to provide that claims due 
to injuries of the employees should be settled under the employees 
compensation statutes ? 

Mr. Keller. The claims, Mr. Chairman, would be claims of em- 
ployees of the contractor. 

The Chairman. I am referring to employees of the contractor. 
Would they be covered by State compensation laws ? 

Mr. Keller. Ordinarily, they would. 

The Chairman. Normally, they would look to the insurance pro- 
vided by compensation law. Over and above that, we would give 
them further protection by providing that the Government should 
indemnify the employer, even though it is the workmen’s compensa- 
tion or the employee’s liability claim ? 

Mr. Keller. I wish to point out that under the revisions, claims 
of the contractor’s employees under the workmen’s compensation acts,, 
would be excluded from indemnification. 
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The Chairman. Up to the extent of the law provided by the sev- 
eral States ? 

Mr. Keller. Yes. If it was something over and above that, and 
if the contractor was required to pay, I think under the indemnifica- 
tion provisions 

The Chairman. Some States allow one to go to the Federal courts 
with certain types of cases, where the recovery might not be under 
the State compensation laws. In that case the Government would 
indemnify the contractor. 

Mr. Keller. If the contractor was held liable or if it was decided 
administratively that the contractor was liable. 

The Chairman. You recommend we provide for the exclusion of 
willful negligence or willful actions. 

What about acts of God ? 

Mr. Keller. Mr. Chairman, we have not made a recommendation 
on the question of negligence. We want to bring the question to the 
attention of the committee. Under the language of the bill, unless 
NASA in writing the indemnification provisions in the contract ex- 
cluded indemnification for acts resulting from the contractor’s negli- 
gence, then the contractor would be indemnified. 

Assume we have an incident involving an unusually hazardous risk, 
and perhaps it is the result of negligence on the part of the contractor 
or negligence on the part of one of the contractor’s employees. I 
think it is only fair to state that the purpose of the legislation is to 
indemnify the contractor against a loss which he cannot cover by in- 
surance. So you might want to consider this question of negligence 
on the part of the contractor in the same light as our automobile lia- 
bility insurance. We are insured against claims of third parties 
whether we are negligent or not. 

The Chairman. What do you recommend ? 

Mr. Keller. I think, Mr. Chairman, that probably we should in- 
demnify the contractor even though there is negligence on his part. 
However, on the question of a willful act on the part of the contractor, 
then I would draw the line. 

The Chairman. Would you give him a superior protection to what 
would be given the employee under the State compensation laws? 

Mr. Keller. Perhaps. 

The Chairman. Mr. McCormack. 

Mr. McCormack. If a man is protected under the Workmen’s Com- 
pensation Act, that would prevent him from suing a person, as I under- 
stand it ? 

Mr. Keller. I think he might still go ahead and sue. The revisions, 
Mr. McCormack, would exclude indemnification up to the extent the 
employee is covered under the Workmen’s Compensation Act. 

Mr. McCormack. If an employee is covered under the Workmen’s 
Compensation Act and sustains an injury from the reckless disregard 
of someone else, he can bring a suit against that party. 

If he prevails, he will be reimbursed. 

Mr. Keller. A suit against another employee or a third employee 
rather than t he contractor ? 

Mr. McCormack. Well, begin with a third party. The mere fact 
that he claims his right under the Workmen’s Compensation Act does 
not take away from him whatever other rights he has under the Gen- 
eral Tort Act, or that which is covered by tort ? 
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Mr. Keller. I am not sure that I follow you. 

We are talking about the claim of an employee of a contractor, for 
example, and he is injured as a result of an incident 

Mr. McCormack. I am not sufficiently versed with the Compen- 
sation Act to discuss it at this time. But if I am employed by you 
and I am driving a truck, and some other vehicle operated negligent- 
ly runs into the truck I am driving and I am injured, I can go ahead 
and claim my rights under the Workmen’s Compensation Act and 
sue also the third party. 

Mr. Keller. I think that is right. But if this third party is an- 
other employee, for example, I don’t think indemnification of the 
contractor would become involved because here the bill proposes to 
indemnify the contractor against anything he has to pay. If the 
employee collected workmen’s compensation and then sued the con- 
tractor for something oyer and above that then we have another ques- 
tion. But as to the suit of the employee against the third party, I 
don’t think it would be involved in this legislation, because the (jov- 
ernment is saying, “Mr. Contractor, we will indemnify you for what 
you are liable for.” The contractor may not be liable to the third 
party. If not the Government would not be liable. 

Mr. McCormack. On page 5, the last paragraph, section (a)(1), 
it reads “liability” instead of “claims.” A claim of some kind or 
another may or may not become a liability. 

Mr. Keller. That is correct. 

Mr. McCormack. Does that word “liability” restrict the power to 
make a settlement of the case ? 

Mr. Keller. I don’t believe it does. 

Mr. McCormack. Oftentimes^ as you know, a claim is made where 
the other side doesn’t admit liability but for many reasons might make 
a settlement. 

Mr. Keller. Mr. McCormack, as I would understand the legisla- 
tion, the Government would not indemnify unless it was satisfied there 
was a liability on the part of the contractor. The liability would be 
determined by either a judgment against the contractor or the Gov- 
ernment would l>e satisfied that if litigation did occur, the contractor 
would have a judgment against him. 

Mr. McCormack. Suppose a suit is brought in the court under the 
word “liability,” could that of itself be construed as liability for the 
purposes of settlement? 

W ouldn’t liability come only after a jury or judge has rendered a 
verdict ? 

Mr. Keller. I do not construe the word “liability” to require a 
court determination. I don’t think a suit would even have to be 
filed. 

Mr. McCormack. If you have a legislative committee breathing 
down your neck, you might. 

Mr. Keller. In some cases, perhaps. 

Mr. McCormack. I am talking now practically. There is a clear 
distinction in my mind between the word “liability” and “claim.” 

Mr. Keller. I think liability is a much stronger term. 

Mr. McCormack. It limits 

Mr. Keller. But it does not mean it has to be processed to a judg- 
ment. 
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Mr. McCormack. Now you agree with me. In other words, there 
will be a finding in favor of the plaintiff. 

Mr. Keller. That is right. 

Mr. McCormack. That means by either a jury or judge. 

Mr. Keller. I think it could also be determined administratively. 

The Chairman. Under this suggested amendment? 

Mr. Keller. Or under the original language, Mr. Chairman. 

I would put it in the same light as if I have an automobile accident 
and my insurance company has agreed by my insurance contract to 
take care of my liabilities. The company may very well and probably 
will settle without court action if it is satisfied that my act created a 
liability on my part to a third party. 

I would visualize that the NASA would be in the same situation. 
We have an incident resulting from an unusually hazardous risk. The 
Government might well come to the conclusion that the contractor is 
liable and would authorize indemnification without a judgment against 
the contractor. 

Perhaps NASA can explain the change they have suggested from 
“claims” to “liability” better than I. 

Mr. McCormack. I don’t say they couldn’t explain it as well, but 
I don’t think they could explain it better than you could. 

Mr. Keller. Thank you. I think one of the purposes was to make 
it clear that there would be no claims by third parties against the 
Government. In other words, we have the contractor as a buffer be- 
tween the third parties and the Government. So we are talking about 
liabilities of the contractor to third parties.. I feel that the term 
“liability” adequately covers what is trying to be done. 

The Chairman Will the gentleman yield ? 

In the amendment proposed by NASA, however, it goes beyond 
that to cover liability to third persons and loss of or damage to the 
contractor’s property. 

Mr. Keller. That is correct, sir. 

The Chairman. The latter would be a contract case, wouldn’t it? 

Air. Keller. It would cover damage to the contractor’s property. 

The Chairman. It might be a contractual action ? 

Mr. Keller. It could be. I think what we are talking about here 
is a liability which goes further than what we usually think of as a 
tort action. Normally, we think of some negligence, some act, some 
omission on the part of a person which makes him liable. Here we 
could be dealing with a situation where, due to the very nature of 
the work being performed, a court would hold the contractor liable 
whether or not there is any tortious act on the part of the contractor. 
The contractor may be working with materials which, in and of them- 
selves, are unusually hazardous. 

Mr. McCormack. When an insurance company settles a case, that 
doesn’t necessarily admit a liability on their part, does it? 

Air. Keller. I would hope 

Air. AIcCormack. I have had experience with quite a few of them. 

Air. Keller. I would think that under this legislation, Air. McCor- 
mack, the Government would operate differently than an insurance 
company. You and I both know that on occasion they pay off where 
liability may be questionable. But I would think in this case there 
would only be indemnification where the contractor has been held 
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liable by court or where the administration is satisfied that he would 
be held liable if he was sued. 

Mr. McCormack. Now you are getting into two fields. I can see 
where the court makes a finding on a case that is argued before a jury 
or a single judge who would make a finding. That is a different 
proposition. When a process of settlement is involved, first, a claim 
is filed. 

Mr. Keller. That is right. 

Mr. McCormack. And then, through discussion and negotiation, 
settlement is sought under satisfactory conditions. Sometimes cases 
might be settled on their nuisance value where liability may not be 
very clear. A settlement, however, could be made in instances when 
there wouldn’t be any more involved than the actual court cost, if the 
defendant went into court and contested the case. There are many 
practical factors that enter into the process of settling a case. There 
may be a substantial case where — when we talk of liability, we mean 
negligence, due care, and so forth — there might be an honest differ- 
ence of opinion. There might be a meeting of the minds pretty much 
on liability, but there might not be a meeting of minds as far as the 
defendant is concerned, and there might not be a meeting of minds 
as far as the amount. 

Mr. Keller. That is correct. 

Mr. McCormack. There is a broad field there. 

I would think that, considering the problems associated with lia- 
bility, the agency would hesitate to settle any cases in the absence of 
a court finding. 

Mr. Keller. The agency would be best equipped to speak on this. 

I would think, however, that if it was required that every case be 
processed to a final judgment, we would be creating a tremendous 
amount of litigation. 

We have suggested, as I mentioned in my statement, that the com- 
mittee might wish to consider that before payment of indemnification 
above a certain amount, that a judgment be obtained, or there be 
concurrence by the Attorney General. 

Mr. McCormack. I note the statement including reasonable ex- 
penses of litigation or settlement.” That might give a little broader 
interpretation to the word “liability” than it ordinarily would have 
by itself. Liability ordinarily means something fixed, that is, fixed 
by competent authority. 

Mr. Keller. That is right. 

Mr. McCormack. In the final analysis, I could see where an agency 
or anybody in an administrative position might feel that liability is 
established only when court action has been taken and a court decision 
has been made. 

Mr. Keller. I can see your point, and yet you have a number of 
agencies of the Government we authorized settle claims where there 
is a liability of the United States. The General Accounting Office, 
itself, has quite a claims activity. We do not get into tort claims 
because by law they are settled by the head of the department up to 
a certain amount, and above that are required to go to court. But 
in every case that we handle a determination has to be made as to 
whether there is a liability of the United States or not. 

You pointed out a little while ago that sometimes you might have 
a congressional committee breathing down your neck. I think that 
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is something that the agency has to make up its mind on and then 
“stick to its guns 5 ’ if it thinks it is right. 

Mr. McCormack. I have no further questions. 

The Chairman. May I ask you, in reference to this matter, if this 
covers subcontractors, too ? 

Mr. Keller. Under the revisions, indemnification would be author- 
ized for subcontractors. 

The Chairman. What revision is that ? 

Mr. Keller. The revisions submitted by NASA, informally, as I 
understand it, to the committee. 

The Chairman. In reading that amendment, it refers specifically 
to the contractor and does not refer to the subcontractor. 

Mr. Keller. There is a definition under the revisions. Under sub- 
section (i) which reads: 

As used in this section, the term “contractor” includes subcontractors of any 
tier under a contract in which indemnification provisions pursuant to subsection 
(a) is contained. 

If the committee adopted the revisions, it would clearly cover sub- 
subs, right on down the line. 

The Chairman. Sub-subcontractors, too? 

Mr. Keller. Yes, sir. 

The Chairman. Mr. Corman. 

Mr. Corman. In this matter of liability, I am equally concerned 
with the majority leader about the kinds of claims in which the Gov- 
ernment might become involved. Yet it would seem to me, under the 
practical application of this legislation, that the contractor will be 
required to carry insurance of a certain amount. I would think that 
only in extreme cases would contractors and claimants go above that 
coverage in their efforts to settle cases. To me, it would seem a good 
limitation to have the word “liability 55 instead of “claim . 55 I had 
never understood liability as arising only as a result of a judicial 
determination. I had thought that one could stipulate liability in a 
sense in settlements. I would think that Government liability would 
not be involved in indemnification until contractors had exhausted 
their settling ability under the law required. 

Yesterday, Mr. Webb seemed to be clear in the fact that the Gov- 
ernment itself did not have the capacity, under the proposed legisla- 
tion, to underwrite its own liability with insurance provisions between 
the Government and an insurance company. I take it from your 
statement here that you anticipate they could do this? In other 
words, aside from the kind of insurance we require the contractor to 
carry — and we are assuming liability for things above that — do you 
anticipate under this legislation the Government could enter into an 
insurance agreement with a private company to insure the Govern- 
ment against that loss ? 

Mr. Keller. No, sir. There is a subsection of the revisions which 
gives the administration authority to utilize the services and facili- 
ties of a private insurance organization for the purpose of settling 
claims, and so forth. 

Mr. Corman. You would hire their services, and it would come out 
of general tax funds. In that sense we would be self-insurers. 

Mr. Keller. Yes. The insurance organizations would perform an 
administrative function only. 
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Mr. McCormack. I didn’t go as far as you said I went in my ques- 
tion. I was exploring. Exploration is a very important part of the 
legislative history. We have had a few instances of that, haven’t we? 

Mr. Keller. Yes. 

Mr. McCormack. On the President’s pension bill, was it not? 

Mr. Keller. That is correct. 

Mr. McCormack. That is of recent origin. 

Mr. Keller. Yes, sir. 

Mr. McCormack. Not showing legislative intent in the commit- 
tee or on the floor. It is well to look into these things. They appear 
later in connection with construction. They indicate what the legis- 
lative intent was. 

The legislative intent, from your angle, is that liability is not con- 
fined to final court action. It can be in the agency itself. 

Mr. Keller. That is my position. 

Mr. McCormack. As I remember, when I was practicing law, the 
State of Massachusetts and the State of New York, often had inde- 
pendent doctrines covering liability. Would there be a difference in 
recovery, for instance, under this bill, of one contractor over another 
one? 

Mr. Keller. There could be, depending on where the incident hap- 
pened. 

The Chairman. Is that a good thing? 

Mr. Keller. I don’t know of any other way to do it, Mr. Chairman. 
Here we are going to indemnify the contractor for his liability. If 
he is operating in the State of New York and the incident occurs in 
the State of New York, he is sued in the State of New York by a third 
person. The contractor’s liability is going to be determined under the 
laws and precedents of the State of New York. It is entirely con- 
ceivable that third party in New York would get more or less than one 
in Massachusetts under almost identical circumstances. 

The Chairman. Do I note in this particular suggested amendment 
given to us that the venue of the suit is not necessarily the location 
of the tort or the claim but it is the bankruptcy court in the area where 
the contractor resides ? Isn’t that it ? 

Mr. Keller. I do not understand the language, Mr. Chairman, 
which I believe is in subsection (f) of the revisions, as setting the 
venue for the suit for the liability. This subsection would come into 
play where the claims exceed the limit of liability, and then the Fed- 
eral court could be brought in to help in disposition of the matter. 
I think your individual determinations of liability would still be in 
your State courts. 

The Chairman. Isn’t the venue in the area served by the Federal 
bankruptcy court over the contractor? 

Mr. Keller. Yes, but I do not believe (f ) gives the court authority 
to make the determinations of liability, but only to preside over 
the funeral, so to speak. 

The Chairman. You mean in a case where the contractor is wiped 
out because of an accident? 

Mr. Keller. Yes. 

The Chairman. Then otherwise the claim should be filed where it 
is created ? 

Mr. Keller. That is correct, sir. 
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We have suggested that perhaps it -would be a good idea to spell that 
out m the legislation, that the law of the locality where the incident 
takes place will be the controlling law. 

The Chairman. Where would you put such a change as that? 

Mr. Keller. I have thought of a particular place where it could be 
worked in, but it could be done very easily. I am sure the Space 
Agency would feel they have no other method to follow because we 
are indemnifying the contractor for his liability, and his liability 
would be determined under the State law. Perhaps I am a little 
cautious because I would like to see it spelled out as to how this liabil- 
ity will be determined, because many of these cases are never going to 
be processed to a final judgment against the contractor. The Admin- 
istration, working with the contractor will effect settlements. I think 
it would be a good idea to tie it down in the legislation as to the law 
which will control in the indemnification of the contractors. 

This follows a theory of the Federal Tort Claims Act, which of 
course is different because in that act there is a direct liability of the 
Government to a third person. But the Tort Claims Act specifies that 
or that the local law will govern and determine the liability of the 
Government. 

The Chairman. You would leave the situs of the suit or claim as in 
subsection (f ) of the proposed amendment for the benefit of the con- 
tractor, but for the third person you would set up a stipulation that 
the suit might be filed where the accident occurred or the liability 
developed ? 

Mr. Keller. We would say the determination of liability of the 
Government would in accordance with the law of the place where the 
incident occurred. 

The Chairman. Not limit the suit to that place ? 

Mr. Keller. I think the suit would have to be brought there, Mr. 
Chairman. 

The Chairman. That was my idea, too. 

Mr. Davis. Mr. Chairman, I would simply like to ask the witness 
this: 

Why worry about the venue ? We have laws which determine that. 
Why does it make much difference whether it is specified in this statute 
or not ? The venue generally, for example, is that of the residence of 
the defendant. If you had a corporate defendant, he might have a 
residence in another country than that in which the accident happened. 
I don’t see why it is necessary to concern ourselves about that. The 
law would take care of itself. 

Mr. Keller. It may be. But don’t forget that in many cases you 
are going to have administrative settlements where no suit is going to 
be filed. This would make clear to NASA that they are to pay off only 
when there is a liability on the part of the contractor under the law 
of the place where the incident took place. 

Mr. Davis. If they had competent counsel, they wouldn’t pay off 
unless there was liability. 

Mr. Keller. I am sure they have competent counsel. 

Mr. Davis. It would be a matter of receiving competent legal advice. 

Mr. Keller. That is correct. 

Mr. Davis. I wanted to comment further on what you said awhile 
ago that in dealing with agencies engaged in exceedingly dangerous 
operations that perhaps the ordinary negligence laws might not apply. 
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I wanted to simply point out that I think you are entirely correct in 
that statement. 

It just happened that I, last year, was involved in quite a number 
of blasting cases. In the course of that experience I found that where 
a person, for example, operates a rock quarry, quite a number of States 
apply the law of trespass and not the law of negligence. If you are 
dealing with a dangerous agency, and if you set in motion an explo- 
sion or blast, then quite a number of States hold you are liable in direct 
trespass, which is not a matter of negligence at all but a matter of an 
intentional act. 

I want to subscribe to your view. I doubt very seriously that the 
ordinary laws of negligence would be applied to this particular situa- 
tion. I believe that perhaps the laws of trespass would come into 
play. 

Mr. Keller. I think that is right. 

One problem that we all have in this area of indemnification is, 
that experience has been very limited, for which we are all thankful. 
I don’t think any of us know exactly— if we did have an incident of 
large magnitude — just how it would turn out. 

The Chairman. Would this proposed amendment cover cases where 
a satellite fell on foreign soil and damaged property? 

Mr. Keller. I think it would, Mr. Chairman. Assuming that a 
contractor was involved and he was determined to be liable. It might 
have to be subject to some international negotiations. But the bill, 
as drawn, and as revised, would cover him. I see no exclusion in 
that area. 

The Chairman. Suppose you didn’t have a contractor, would it 
cover jurisdiction of that sort? 

Mr. Keller. No, sir. This provides for indemnification of a con- 
tractor of NASA only. 

The Chairman. That is what I wanted to bring out. 

Any further questions? 

Mr. Casey. 

Mr. Casey. Do you foresee that this would allow or open the gate 
for additional recovery over and above the normal workmen’s com- 
pensation which is carried by a contractor? 

Mr. Keller. Frankly, Mr. Casey, this legislation would not author- 
ize additional recoveries. 

I think I would have to look at the State laws to see if payment 
under workmen’s compensation is a bar to further recovery. I think 
it is conceivable, but I am sorry I don’t know the exact answer. If the 
contractor was liable, then indemnification would be authorized. 

Mr. Casey. Of course, our State — and I assume it is similar to the 
other States, where a contractor is more or less compelled to carry 
workmen’s compensation, the defenses are available to him and the 
employee has no recourse other than the workmen’s compensation 
when the contractor carries it; if he fails to carry it, he is wide open 
to the negligence of fellow employees and everything of that nature 
to where he is just forced for his own protection to carry the work- 
men’s compensation — there is a ceiling on the amount that may be 
recovered which is pretty well set on each type of claim, including 
death benefits. 
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Mr. Keller. Unless the law of the particular State under the work- 
men's compensation is a complete bar from further recovery, then it 
is conceivable that an employee could recover over and above the 
amount provided by workmen's compensation. This legislation, it- 
self, does not give an employee any additional rights. I think it boils 
down to the proposition that the Government would indemnify if the 
contractor is held liable for additional amounts. 

Mr. Casey. Well 

Mr. Keller. I don't understand this legislation to give any addi- 
tional rights to third parties against the contractors. 

Mr. Casey. When you say “third parties,” that includes employees, 
is that right ? 

Mr. Keller. Yes, sir. 

Mr. Casey. Isn’t the actual types of damages, loss of property and 
liability that a contractor might be subjected to that could not be 
covered by insurance rather limited ? 

Mr. Keller. I have had no direct experience on this, but I am sure 
the Space Agency has. 

The purpose of this legislation is to protect a contractor against 
unusually hazardous risks which cannot be covered by insurance, or 
the premiums are so high as to make it prohibitive. I understand 
that they just cannot get insurance above a certain amount. 

Mr. Casey. One thing I wanted to see here was sufficient protec- 
tion in instances when the contractor would not seek insurance. In 
other words 

Mr. Keller. Do you mean perhaps there should be 100 percent 
indemnification ? 

Mr. Casey. No. If we are going to agree to indemnify the contrac- 
tor for any and all liability, he could say, “Well, I am not going to 
carry the insurance or w orkmen’s compensation insurance.” He will 
waive the restrictions there, and leave it wide open for the amount of 
recovery. He could say, “I am not going to carry any insurance on 
my property because this is a hazardous job, and if something blows 
up and I lose a lot of equipment, the Government is going to pay me 
back, so wdiy pay the insurance premiums?” 

Mr. Keller. The legislation would require that he carry insurance 
to the maximum extent possible. And the Government steps in, over 
and above that. 

Mr. Casey. Where does it say that ? 

Mr. Keller. It is in the revisions under subsection (e), reading: 

Each contractor which is a party to an indemnification agreement under sub- 
section (a) shall have and maintain financial protection of such type and in such 
amounts as the Administration will require to cover liability to third persons 

Mr. Davis. What page is that ? 

Mr. Keller. Page 3 of the revisions. 

and loss and damage to the contractor’s property in the amount of financial pro- 
tection shall be the maximum amount of insurance available from private 
sources, except that the Administration may establish a lesser amount, taking 
into consideration the cost in terms of private insurance. 

Mr. Casey. Most of this will be worked out in your contract with the 
contractor, will it not? 

Mr. Keller. That is correct. 
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Mr. Karth. Would the gentleman yield ? 

Mr. Casey. Surely. 

Mr. Karth. Wliat if NASA doesn’t choose to put this kind of lan- 
guage in a contract, then in effect what Mr. Casey is saying is true, 
isn’t it ? 

Mr. Keller. It would be. 

But if law required NASA to take these factors into considera- 
tion — 

Mr. Karth. They are allowed under the law to use their own judg- 
ment, aren’t they? What, if in their judgment, the maximum the 
company should carry is, say, $100,000 or $200,000, and you have an 
accident that involves a half a billion dollars, then what Mr. Casey 
says is true. The small amount of insurance required by NASA 
covers only a small portion of the liability that befalls the U.S. Gov- 
ernment. 

Mr. Keller. That is right. 

Then you are dealing with a question of administration, as to how 
NASA will administer it. 

The revisions would spell out that insurance should be carried to 
the maximum extent possible. I would certainly think that NASA 
would follow the direction of the Congress in that respect. 

Mr. Karth. What does that mean, “to the maximum extent pos- 
sible”? 

Mr. Keller. The legislation says “to the maximum extent possible, 
taking into consideration cost in terms of private insurance.” It 
leaves the final determination up to NASA. 

Mr. Karth. Let’s consider a million-dollar contract. Insurance to 
cover every conceivable liability that might develop as a result of 
the work being done would be of such nature that it would cost more 
than the contract is worth. Under those terms, of course, NASA 
could not say “You have to carry a million dollars worth of insurance 
or insurance sufficient so that the premium would cost you a million 
dollars,” because the insurance would cost more than the contract 
is worth. 

What Mr. Casey is saying, under these conditions, is true. 

Mr. Keller. We are dealing here with unusually hazardous risk. 
The contractor would be required to carry his ordinary insurance. 
Then we move into the area of unusually hazardous risk, and the 
contractor would be required to obtain insurance to the maximum ex- 
tent possible, and then the Government indemnifies over and above 
that. 

I certainly would not visualize that the contractor gives up his 
workmen’s compensation, his ordinary liability insurance, and so forth. 

We suggested that perhaps even the terms “to the maximum ex- 
tent possible” might be too much of direction by Congress and perhaps 
there should be more flexibility for NASA to make determinations 
as to the amount of private insurance that would be required. 

Mr. Karth. If the gentleman will yield further. 

We are going to be letting contracts on solid propellants, for ex- 
ample. Some of these contracts might be in the neighborhood of a 
million dollars. This might be a very hazardous situation. As a 
result of an explosion, an unforeseen possibility, to be sure, but as a 
result of this hazardous condition an explosion could occur that 
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would wipe out the benefit of the contract — the total amount in dol- 
lars and cents. The contractor would not be insured under this lan- 
guage to that- extent. So it would befall the U.S. Government, and 
it would be its responsibility. 

Mr. Keller. I think it is entirely possible if this legislation was 
enacted you could have a million dollar contract and you might 
end up with a liability of $200 million. 

The Chairman. Will the gentleman yield ? 

The Defense Department has a little different rule from that which 
is proposed here. 

My understanding is, the ruling of the Defense Department, cer- 
tainly the Department of the Navy, is that in construction contracts 
the contractor in many instances retains the property until the con- 
struction is completed. He is liable for all injuries to the property 
and all damages unto that point. 

That is your understanding generally of the Defense views? 

Mr. Keller. I think that is right in some cases. 

The Chairman. This, then, would give us a different type of lia- 
bility from what they have in the Defense Department? 

Mr. Keller. I don't think so, Mr. Chairman, because I think the 
rule you are talking about is in your regular contracts 

The Chairman. These are all R. & D. contracts. 

Mr. Keller. I didn’t understand that rule to be followed in cases 
involving unusually hazardous risks. 

The Chairman. Why, for instance, should we cover a contractor 
who is engaged in constructing a plant under this extrahazardous 
insurance ? 

Mr. Keller. I don’t think you should. This would be limited to 
research and development contracts. It would not cover any other 
type of contract. I think it would be a very rare occasion where you 
would have any plant construction going on under a research and 
development contract. It might be incidental to it. 

The Chairman. It is provided in the bill which we put through the 
House the other day, that in certain instances the construction can be 
done under R. & D. contracts. 

Mr. Keller. Mr. Chairman, don’t we come back to the same prin- 
ciple, that if in the undertaking the contractor has an unusually haz- 
ardous risk for which he cannot be insured, shouldn’t he be indemnified 
by the Government? 

The Chairman. Then we would change this a little bit where we 
refer to the approval of the Administrator: “Any contract for re- 
search and development,” and cover also construction contracts? 

Mr. Keller. No, sir, I would not recommend that. If construc- 
tion happens to be a part of the research and development 

The Chairman. Incidental to the research and development? 

Mr. Keller. Yes. 

The Chairman. Mr. Casey 

Mr. Karth. Will you yield just a moment, to pursue the chairman’s 
point? 

Under those conditions the liability would be established by the con- 
tractor if the contract was let by NASA ? 

Mr. Keller. Yes. 
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Mr. Karth. Under those conditions, I assume NASA would not 
allow this liability ? 

Mr. Keller. Under the whole premise of the bill and the revisions, 
the individual determinations, such as what would be an unusually 
hazardous risk and the amount of private insurance that would be 
required, would be determined in the contract of indemnification 
between NASA and the contractor. 

Mr. Casey. Another consideration I would like to explore is that 
since the U.S. Government is going to indemnify over and above any 
insurance coverage, it would seem to me that lawsuits would be en- 
couraged. A manufacturer’s smart attorney will look at the insur- 
ance coverage and will go after the maximum amount, of course. If 
he sees an unlimited amount, he is going to stop at the coverage of the 
insurance companies. The contractor is going to be in court many 
times. 

Mr. Keller. I think that is entirely possible. 

Mr. Casey. As a practical matter, I have seen too many of sucli 
clever lawyers operate. They are going to get into court just as fast 
as they can get in there when you have no more ceiling than $500 
jnillion. 

Mr. Keller. The $500 million was adopted by Congress for the 
Atomic Energy Commission. I do not know the thoughts that went 
into that. I don’t think there is any doubt that where you have an 
indemnification by, or an ultimate liability of the Government, it 
encourages claims and suits. 

Mr. Casey. Do you have any solution to maybe minimize that or 
to discourage litigation? 

Mr. Keller. I don’t know of any way to do it, Mr. Casey. In 
other words, you can’t get in the field and keep out of it. 

Mr. Casey. I don’t think the Government should indemnify or 
agree to indemnify any contractor except where it is impossible for 
him to get personal insurance. When he cannot get insurance to 
cover it, why, then he is going to require some coverage. Do the 
contracts include the cost of the insurance ? 

Mr. Keller. The Government pays the insurance cost one way or 
the other. 

Mr. Casey. Then what this legislation does is to make the Govern- 
ment an underwriter, with no limitation. 

Mr. Keller. $500 million. 

Mr. Casey. $500 million. The Government is an insurance under- 
writer. 

Mr. Keller. The Government becomes an indemnifier of the con- 
tractor. 

Mr. Casey. That is what an insurance company does. 

Mr. Fulton. Mr. Casey, would you yield for a question ? 

Mr. Casey. Sure. 

Mr. Fulton. When there are no norms, no previous history, and 
no underwriters’ methods available, and the Government officials feel 
that the insurance rate is exorbitant, would you still require con- 
tractors to go to private industry ? 

Mr. Casey. IIow are you going to determine whether it is ex- 
orbitant or not ? 
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Mr. Fulton. If in the opinion of the Government officials, with 
their experience, that the rates are more than the Government should 
pay for this type of risk coverage, do you still say they should, 
nevertheless, still contract with private industry ? 

Mr. Casey. Then, alternatively, I think the Government should put 
a limitation in each contract as to the extent of their liability. I 
wouldn’t just leave it wide open. No insurance company will do that. 

Mr. Fulton. I do think the Government has no limit on its own 
liability in a tort case other than that set when it wants to. 

But in dealing with a contractor, I would feel that the limits are 
generally set according to the subsections that are pointed out to us. 

Mr. Casey. Of course, the Government, you know, can’t be sued 
unless it consents to be sued. Here we are not only consenting to be 
sued but we are also saying that the Government will indemnify not 
for a contractor’s own acts but also for a contractor’s employees' acts 
and his negligence. 

Mr. Fulton. How are we going to get firms to do work involving 
hazardous risks under this type of contract unless we do give ade- 
quate indemnity authority? Because a calamitous accident would 
wipe a contractor right out, or wipe out a community. 

Mr. Casey. I would indemnify the contractor where he cannot get 
coverage. But I wouldn’t make the U.S. Government an open-end 
insurance company and indemnify that contractor for every act. 

Mr. Davis. Isn’t this basically true since the Government is im- 
mune from suit? Of course, this whole program is a matter of 
largesse; it is the same thing as disaster relief. It is the same thing 
as if there was a big flood, resulting in hardship. The underlying 
theory is that it is not right to expose the public to disasters of this 
kind without any hope for remuneration. 

Mr. Casey. And the Congress has never refused to offer redress 
by special legislation. But here you are putting in the law an en- 
couragement for every manufacturer’s attorney in the country to sue 
to the limit. 

Mr. Davis. I have to agree with that. 

Mr. Keller. Plaintiffs would be limited, Mr. Casey. The liability 
would be 

Mr. Casey. To the $500 million. 

Mr. Keller. And to the contractor’s liability under the State law. 

Mr. Casey. The only limitation to a contractor under State law 
is workmen’s compensation. 

Mr. Keller. You do have some, in death cases. 

Mr. Casey. There could be a contractor who has a corporation with 
a very small capital structure. Injured parties could sue him and get 
everything he has and then come to the Treasury for the balance. 

Mr. Keller. That is correct, if they pursued a case involving an 
unusually hazardous risk, the Government would have to pick up 
the check. 

Mr. Casey. I think when contractors cannot get insurance, to en- 
courage the contractors to take a contract, we should step in and agree 
to some degree of liability. 

Mr. Keller. There comes a point, though, of obtaining insurance 
at a normal cost or a little above normal. In other words, we can 
get insurance for pretty near anything 
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Mr. Casey. Do you want to have authority to pay an unlimited 
premium? That is what it is. You would have an abnormal cost 

Mr. Keller. I was thinking of Lloyds of London, who, I under- 
stand, will insure almost anything. But the premium may be very, 
very high. 

Mr. Casey. Until underwriters get experience, the premium will be 
very high. But you are not opening the door to the Treasury and 
encouraging lawsuits. 

The Chairman. Mr. Corman. 

Mr. Corman. I just wanted to observe in defense of this legislation 
that I think it is very important, to point out that, in a real sense, 
the taxpayer is also the insurance premium payer. If we are going 
to require contractors to take insurance at any premium, that is just 
going to increase the cost of the total program substantially. Ob- 
viously, the contractor is going to make a profit over and above all this 
cost, including insurance. 

Further, I realize there is always argument between manufacturers’ 
and defendants’ attorneys about the reasonableness of claims. We 
would like to avoid encouraging lawsuits. I would anticipate that 
firms are going to have a substantial amount of coverage under nor- 
mal insurance contracts. There is a wide latitude for settlement. If 
a disaster involves damages beyond that point, it seems to me the 
Government will save much money in the long run by being its own 
insurer in that field. It seems to me that the phraseology leaving 
NASA some little discretion but requiring strict limitations on the 
amount of insurance that must be obtained is a very healthy approach 
to the problem. I would not like to see us write legislation to com- 
pel NASA to go to the extremely high insurance rates. Beyond that, 
this kind of protection makes it possible for many more contractors to 
bid on these contracts. Bidding will not be limited to a few extremely 
large coqmrations which would have perhaps a better capacity for 
obtaining insurance. It has always seemed to me that when govern- 
mental bodies become self-insurers, they tend to be extremely frugal 
of the taxpayers’ money in settlements. Usually a manufacturer’s 
attorney will take a more realistic attitude in his suit against a gov- 
ernmental body than he does against an insurance company, because 
the Government doesn’t have to buy goodwill as maybe an automobile 
insurance company does. 

It seems to me it has been worked out extremely well. 

Mr. Casey. I have never seen an insurance company wanting to buy 
goodwill in settling a case. 

As far as a manufacturer’s attorney being moderate with any gov- 
ernmental agency, I have to disagree with you there. That is when 
they think the sky is the limit. You will find juries saying, “Well, 
shoot, it doesn’t come out of Joe’s pocket.” 

The Chairman. Before you leave, we have one more witness. 

Mr. Casey. I have a phone call waiting. I will be right back. 

Mr. Fulton. Before you go may I say, you do have a point that 
the Government should not be competing with legitimate private 
insurance companies on types of insurance just in order to get the 
premiums down. The Government shouldn’t be competing with pri- 
vate insurance companies. I would agree with you on that. 
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Mr. Riehlman and I have been talking here. This is a system that 
was set up under the Atomic Energy Commission and is working. 
Why wouldn’t the same thing work for NASA ? 

Mr. Casey. Well, I think this: I think we ought to have a limita- 
tion. If we are going to indemnify contractors we ought to have a 
limitation in each contract. Otherwise, we are going to encourage 
litigation. 

The Chairman. Let’s hear the witness we have and we can discuss 
it later on. 

Any further questions ? 

We have had this witness here an hour and 30 minutes. We want 
to thank you very much for coming here. We have one more witness 
this morning, Mr. John A. Johnson, General Counsel of the NASA. 

Mr. Johnson. 

Mr. Keller, will you stand by ? It is 30 minutes before recess. We 
might call on you later. 

Mr. Johnson, you are General Counsel for NASA. You submitted 
to us a proposed amendment to the bill, which you sent down earlier. 

Why wasn’t the amendment included in the bill that vou sent down 
to us? 

STATEMENT OF JOHN A. JOHNSON, GENERAL COUNSEL, NATIONAL 
AERONAUTICS AND SPACE ADMINISTRATION 

Mr. Johnson. Mr. Chairman, the bill that was sent down originally 
was the same bill which this committee reported out favorably last 
year, and the House passed. 

It is a bill modeled precisely after the indemnification provisions in 
title 10 of the United States Code, presently available to the military 
departments. 

We appeared on that bill before the Senate committee several weeks 
ago, and a number of questions were raised which we thought deserved 
clarification. 

At that committee's request, we engaged in a thorough revision of 
the bill as originally submitted. And in this case we think we have 
selected the most desirable features of the indemnification legislation 
that is applicable to the military departments and the Atomic Energy 
Commission. 

I might say that the military department legislation was passed 
in 1952 and the Atomic Energy Commission's in 1957. So it rep- 
resents a later and perhaps deeper consideration by the Congress of 
the subject. Therefore, it is a much fuller treatment of the subject. 
We feel that by incorporating these additional provisions we hav* 
clarified the authority we are requesting. We have not basically 
changed the nature of the authority. 1 think we have made it less 
ambiguous in certain respects. 

There is one substantive change, and that is the overall imposition 
of the $500 million liability, and there are certain procedural changes 
in this revision. As a result of this, we did then resubmit this bill 
to the Senate committee and at the same time resubmitted it to this 
committee. 

Yesterday, when the Administrator of NASA, Mr. Webb, and I 
appeared before this committee, Mr. Webb’s statement not only dealt 
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with the original proposal, but dealt in detail with the proposed revi- 
sions which, as I have said, are largely based upon the indemnification 
provisions of the Atomic Energy Act. 

I would like to say that NASA needs this authority very badly. 
Of the five large contracting agencies engaged in research and devel- 
opment work of an ultrahazardous nature, the Army, the Navy, the 
Air Force, the Atomic Energy Commission, and NASA, NASA 
is the only one of these agencies not presently possessing this kind 
of authority. 

It was considered by the Congress at the time the National Aero- 
nautics and Space Act was passed in 1958. It was recognized then 
to be a complicated matter, and it was removed at the very end of 
legislative consideration of that bill, with the particular statement, 
as I recall, that this was something which should be taken up in the 
near future, for separate consideration. It was considered last year, 
favorably acted on by this committee and passed by the House, but 
unfortunately did not get a hearing in the Senate. We are back 
again this year repeating our request. 

The Chairman. Is this a Senate version ? 

Mr. Johnson. No, Mr. Chairman, this is a NASA revision. The 
Senate has taken no responsibility for it. They have not yet re- 
ported out any bill. 

The Chairman. You recommended it as presented to the committee ? 

Mr. Johnson. Yes, Mr. Chairman. It has been cleared by the 
Bureau of the Budget now for formal presentation to the committee 
as the revised Administration proposal. 

The Chairman. Do you have a general statement that you wish 
to make ? 

Mr. Johnson. No, sir; our general statement was made yesterday 
before this committee. I am here at the request of the committee 
to respond to questions, particularly in light of Mr. Kellers testimony. 

If I may, I would like to say that I was personally very pleased 
with Mr. Keller’s statement. You may recall that last year he sub- 
mitted quite a critical statement of the earlier proposal, and then in 
turn I submitted to the committee a point-by-point answer to Mr. 
Keller’s criticisms. His statement today dropped many of the points 
that had been raised before. It is confined to a relatively few points. 

As I understand his statement, he is saying that the revisions which 
we have submitted are all to the good and do answer several points 
that have earlier been raised. 

The Chairman. That being the case, do you think it is wise at this 
time toupply for indemnification for liability that might be incurred 
by a missile going off course and doing damage, or a satellite falling 
in the wrong spot, perhaps overseas, causing damage? Do you think 
that should be attempted in this version ? 

Mr. Johnson. Yes, Mr. Chairman. I think it is essential that we 
understand here that what we are proposing is that the Government 
merely stand in the place of an insurer in relation to the contractor 
with respect to those risks for which insurance is not reasonably 
available. We are not attempting to create, and we do not think we 
create, any new rights or liabilities in relation to third parties which 
the law does not already permit. Just as, if I take out liability in- 
surance, it does not create any additional right of a third party 
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against me but protects me in relation to the claims of that third 
party, similarly here we are not attempting to create, nor do we think 
this legislation would create, any new rights in the injured parties, 
whether they be in this country or abroad. But if, as a result of 
such an incident as you described, the contractor or one of the sub- 
contractors should be liable as the result of the application of the 
existing law to that situation, then the indemnification authority 
would be available, just as insurance would be available — bearing in 
mind, of course, that this is only indemnification for liability which 
extends above and beyond that financial protection which the contrac- 
tor is required under the statute to obtain, namely, the available 
amount of insurance unless because of peculiar circumstances, it may 
be thought that a lesser amount is desirable. 

I could go into that subject to some length, if you wish, but I think 
perhaps I had better just be responsive to questions. 

The Chairman. Suppose NASA puts up a weather satellite and 
some accident occurs, is it contemplated that is going to be handled 
by a contractor in all cases? 

Mr. Johnson. Mr. Chairman, this legislation doesn’t contemplate 
that a contractor would have any more liability than he would have 
in the absence of this legislation. Only to the extent that the law 
imposes a liability upon the contractor independent of this legislation 
would this legislation be operative to permit the Government to in- 
demnify that contractor. It doesn’t contemplate that the contractor 
would be liable where he would not otherwise be liable, nor does it 
create any rights in third parties to sue a contractor. 

The Chairman. Suppose a third party is injured and there is no 
contractor, does this govern his rights against the United States? 

Mr. Johnson. No, sir. 

The Chairman. He would come under the general tort claims act, 
wouldn’t he ? 

Mr. Johnson. Yes, sir. It might also be that the conditions of that 
particular operation excepted it from the Federal Tort Claims Act, 
in which case the only relief might be a private bill. 

This does not cover direct claims of third parties against the United 
States. 

The Chairman. Why shouldn’t we include that in this particular 
amendment, if we are going into it ? 

Mr. Johnson. Mr. Chairman, I think it would be extraneous to this 
subject matter. We are talking here about the procurement process 
and the problems that arise in relation to the contracts we place and 
the burdens we may be placing upon the contractor. The general 
question of what the limit of tort liability on behalf of the U.S. Gov- 
ernment against injured parties directly might be is a problem that 
goes far beyond the purview of this legislation and gets into the whole 
question of what the extent of the Federal Tort Claims Act should be. 

The Chairman. I can see that it would be generic, that is true, but 
if you are going to take care of a contractor, why wouldn’t you take 
care of the American citizen who is injured too? 

Mr. Johnson. In a sense we do. 

There are several justifications for this legislation. One is pro- 
tection of the injured citizen. But only insofar as that injury imposes 
a liability upon the contractor or subcontractor. Let us say that the 
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limit of third-party liability insurance is $20 million. That is not a 
hypothetical figure. Typically, our contractors have found this is 
the limit of public liability coverage at anything like normal rates. 
If we should have a catastrophic loss that involved injuries to persons 
and property amounting to $100 million, and their only remedy was 
against the contractor which had assets through insurance of only 
$20 million, those injured parties would be left virtually without any 
effective remedy. This would really permit us to enlarge the effective 
amount of insurance which that contractor has and would permit those 
injured parties to present claims for which — if, upon examination, 
they were claims for which the contractor was liable — the Government 
indemnity would provide a source of compensation. 

In that respect, it is a bill which takes into consideration the inter- 
ests of private parties, but only insofar as they are manifested through 
the liability of a contractor. 

The Chairman. Any questions ? 

Mr. Fulton. When you are determining whether there would be 
liability, would you be determining that for the Government on ordi- 
nary negligence principles or would you be determining it on res 
ipso loquitur, the situation or the event speaks for itself and that the 
burden of proof was then on the Government or contractor to show 
that there was no negligence ? How do you approach it ? 

Mr. Johnson. Mr. Fulton, there is no easy answer to that because 
it would depend upon the particular events which occurred. It is 
quite possible that the tort law in some of these areas may develop 
along rules of strict or absolute liability where considerations of 
negligence would play a very small part. 

I think Mr. Davis mentioned this earlier in connection with blast- 
ing cases, for example. 

We have quite a line of cases stemming from Rylands v. Fletcher , 
which hold under certain circumstances that a person w T ho sets an ac- 
tion in motion is liable w hether or not negligence can be proven. This 
may go beyond the res ipso loquitur situation. We would have to 
examine all the circumstances and do the best we could to predict the 
course of the law in the applicable jurisdiction to that situation. It 
may be necessary in some cases, whicli might be landmarks, to permit 
them to go through litigation and judgments to be rendered, simply 
to clarify the development of the law on the subject. I think that if 
we had reasonable guidance in court decisions, it w ould not be desirable 
to compel us to litigate every case. This is no more desirable here than 
in other areas. As insurance companies would, we would hope the 
responsible Government agency would seek to effect settlements that 
would take into consideration all of the applicable principles of tort 
liability. 

Mr. Fulton. So that you really are putting it in the area of refer- 
ence of tort liability and not in the reference of disaster relief to help 
a community or an area that has had widespread damage? You are 
nevertheless going on an individual tort basis? 

Mr. Johnson. That is correct, so far as third-party liability is con- 
cerned. Insofar as the contractor’s own property is concerned, there 
the indemnification agreement would be a contractual obligation to 
the contractor directly. As far as third-party liability is concerned, 
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it would be handled in a manner very analogous to that of third-party 
liability insurance. 

Mr. Fulton. What would disturb me would be opening the U.S. 
Treasury to claims of absolute liability of the U.S. Government in 
large amount that, in sum-total, amount to disaster relief as dis- 
tinguished from individual toil liability as far as the contractor 
is concerned. 

I think that you must have some reason for distinguishing those 
cases, so that in this legislation we make it clear we are not going to 
open up the U.S. Treasury for total claims when there is no negligence 
and when the security of the country has a legitimate interest in 
doing this very action in that very place. 

The Chairman. Will the gentleman yield ? 

That was along the line I was approaching there. 

You will indemnify the contractor in all his liabilities, but unless 
your claim can be worked through a contractor or subcontractor, 
there is no obligation. 

Mr. Johnson. Yes. I think I understand your concern, Mr. Fulton. 

I believe the wording of the present bill, if we look at it carefully* 
reflects that precisely. It does not dear with the liability of the 
Government directly to third parties in any sense. 

On the other hand, it does provide indemnification for the liability 
of the contractors to third parties. Here I think we must realize that 
liability might go beyond the traditional rules of negligence. And 
if it did, then we should not be precluded from indemnifying the con- 
tractor. If the law develops in such a way that a contractor, under 
certain circumstances— and I emphasize the contractor and not the 
Government — is held absolutely liable without proof of negligence, 
then that liability could be just as disastrous to the contractor as 
if it attached under the more traditional rules of tort liability. In 
such a case just as if the contractor had insurance it would be covered 
against that liability, so should the indemnification cover the con- 
tractor. 

The important thing is a distinction between the liaiblity of the 
contractor, as such, and the liability of the Government directlv. The 
bill does not deal with the latter. 

Mr. Fulton. I don’t want in any way for space research to be 
equated to the building of a dam on one’s properties or the blasting 
in a certain area, where the person doing it is held to an absolute 
liability, regardless of negligence. 

I can see it might go as far as a public carrier or public utility, 
where the burden was on the contractor to explain the incident. 
Rut I would \ote against this going in, if this provision was simply 
going to open the Treasury to claims through the agency of a con- 
tractor to people who are trying to enforce absolute responsibility 
on the Government or contractor, regardless of negligence, I don't 
think space research is that kind of a field. I hope to limit it. 

Mr. Johnson. Mr. Fulton, I think many of us would join you in 
that hope. Rut- if the law so develops — and the courts will have the 
last word, I think, on this, in a variety of jurisdictions — if the law 
so develops as it did in the early days of aviation, and I think that 
is quite a useful precedent, so as to affix absolute liability under cer- 
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tain circumstances, without proof of negligence, then I think it would 
be a great mistake and quite unjust to exclude that, because I don’t 
think any one of us would want an insurance policy that excluded 
a certain possible liability which the courts might find/ 

Mr. Fulton. I think we have to exclude from our thinking oper- 
ations that are in the aircraft field that are commercial in nature, 
because that does not occur at this point in space development, does 

Mr. Johnson. No, sir. 

Mr. Fulton. I don’t want to be bound by some of those precedents 
that are set in the development of the aircraft industry on the devel- 
opment of our space industry through Government operation. This 
is the American people speaking. It is research and development 
and exploration and also for security. 

Mr. Johnson. The U.S. Government must work through the con- 
tractors. As you know, contractors have not only been given the 
responsibility for building many things, putting all sorts of compo- 
nents in them that might not function properly, but they actually 
are conducting the launch operation itself under contract. 

I would hope myself that we would not have a rule of absolute 
liability that went too far. I would hesitate to be too confident as a 
lawyer that it will not develop that way, regardless of what our 
hopes may be. 

The Chairman. Mr. Riehlman? 

Mr. Riehlman. No questions. 

The Chairman. Mr. Casey ? 

Mr. Casey. Is there a similar indemnity authority in any other 
governmental agency now ? 

Mr. Johnson. All of the others that I mentioned, Army, Navy, 
Air Force, and the Atomic Energy Commission. 

Mr. Casey. I noticed in here, reading a little more carefully, that 
the amendment contemplates that the contract, itself, shall define the 
risk that you indemnify. 

Mr. Johnson. Yes, sir. 

Mr. Casey. It says “damage or property from a risk that the con- 
tractor finds unusually hazardous.” 

Mr. Johnson. Yes, sir. 

Mr. Casey. Is that clause in the other legislation, or somethin^ 
similar to it? 

Mr. Johnson. Those words “the performance of which involves 
the risk of an unusually hazardous nature,” are one of the additions 
we submitted after the first hearing on the Senate side for the purpose 
of clarification. 

We think it is only clarification, because the present law applicable 
to Army, Navy, and Air Force from which this was patterned, reads 
this way. 

You see subparagraph ( 1 ) . It reads : 

Claims (including reasonable expenses of litigation or settlement) by third 
persons, including employees of the contractor, for death, bodily injury or loss 
of or damage to property, from a risk that the contract defines as unusually 
hazardous. 
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It was in that portion of the law. We put it up here in the begin- 
ning to make this quite clear, at the risk of duplication, that that was 
involved. 

That comes out of the law that the military departments are pres- 
ently using, which has been on the books for the last 9 years. 

Mr. Casey. Do you contemplate there would be a strict enumeration 
of the types of hazards that would be covered ? 

Mr. Johnson. It would be a fairly broad definition in any particu- 
lar contract. The real question is determining what contracts this 
will go into. 

For instance, let us suppose we had a contract for building and 
launching a new type of launch vehicle, which, let us say, had liquid 
hydrogen, nuclear fuel, and various other types of things in it, which 
had explosive and other 

Mr. Fulton. The Rover project. 

Mr. Johnson. Undoubtedly in that particular case we would define 
the risk broadly as including all of the liability that might flow from 
the actual launching of that vehicle. 

But now I do want to bear down on the fact that it only covers 
liability from that risk insofar as it exceeds the financial protection 
available to the contractor, which in most cases today runs about $20 
million. 

Mr. Casey. That is all. 

The Chairman. Mr. Corman, do you have any questions? 

Mr. Corman. One final comment, and that is the point Mr. Fulton 
is touching on. We have to make a decision as to whether or not the 
total taxpayers absorb an unforeseen injury or whether you are going 
to require it to be absorbed by the person injured. 

It seems to me it is best left in the hands of the court to ascertain in 
any specific instance whether a person injured is entitled to recovery. 
If he is, it is healthier for the program if it is spread among all the 
people who benefit from the program than to say we will let the person 
who is injured absorb the loss. 

Mr. Fulton. The point is that in the making of the decision by the 
Government officials on the damage, they should not allow themselves 
in that method of decision to be influenced by the idea that they are 
giving disaster relief. 

Mr. Corman. Yes, sir. 

Mr. Fulton. It must be based, just as you are saying — and I agree 
with you — on where the liability actually rests. If we limit it to that, 
then I think Mr. Riehlman and I have a feeling that it should not get 
over into this generic part that the chairman speaks about. 

Isn’t that right ? 

Mr. Riehlman. Yes. 

The Chairman. Do you have further questions ? 

Mr. Corman. No. 

The Chairman. If there are no further questions, the Chair would 
like to say that I have in mind appointing a subcommittee to work 
this out much more carefully than the full committee has done. I 
have in mind a subcommittee of five members from this committee. 
I feel that all of them should be lawyers. At this time I will not an- 
nounce them, but 
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Mr. F ulton. Should or should not ? 

The Chairman. Should be lawyers. I have in mind that all of them 
should be lawyers. 

Mr. Corman. May I suggest that the plaintiff and defendant at- 
torneys be equally represented on this body ? 

The Chairman. If there is no objection, then, the committee will 
stand adjourned, subject to the call of the Chair. 

(Whereupon, at 11 :57 a.m., the commitee adjourned, subject to the 
call of the Chair.) 





TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


MONDAY, JUNE 12, 1961 

House of Representatives, 

Committee on Science and Astronautics, 

Special Subcommittee on Indemnification, 

Washington , D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 214— B, 
New House Office Building, Hon. David S. King (chairman of the 
snbcommittee) presiding. 

Mr. King. The subcommittee appointed to investigate the indemni- 
fication features of the proposed NASA reorganization bill will come 
to order. 

This special subcommittee is meeting this morning to look into a 
wery important aspect of the Space Act of 1958, the provision defining 
NASA’s responsibility in indemnifying damages incurred in the per- 
formance of hazardous contracts. The question of indemnification, 
in view of the scope of NASA’s research and development, is a very 
broad one indeed, When one considers the catastrophic effects of an 
accidental nuclear explosion that could result in the development of 
a nuclear-powered rocket, or a rocket going astray and impacting in an 
urban area, either in the United States or in a foreign country, then 
the need for massive protection against such economically disastrous 
results becomes apparent. 

The present language incorporated in the NASA Space Act is the 
subject of our investigation today. Does the Space Act provide 
enough flexibility to take care of all contingencies ? Is the langauge 
definite enough ? Should more cogent definitions be inserted into the 
act? Should there be a limit to liability? What should be the mech- 
anisms through which proper and reasonable indemnification be ad- 
ministered? These and many other questions need to be raised and 
answered at this time. 

It is the intention of this subcommittee to look at this problem from 
a rational and pragmatic viewpoint. 

Appearing before us today are Mr. John A. Johnson, General Coun- 
sel of the National Aeronautics and Space Administration, and Mr. 
Robert Keller, General Counsel of the General Accounting Office. I 
might add that these distinguished gentlemen have appeared previ- 
ously before the full committee specifically to testify on this provi- 
sion which interests us this morning. 

I understand, therefore, that neither of you come with a prepared 
statement but you come ready to discuss and answer questions; is that 
correct ? 

Mr. Johnson. Yes, sir. 
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Mr. Keller. Yes, sir. 

Mr. King. It was the intention, as I understand it, of Chairman 
Brooks in establishing this subcommittee to instruct us to go into the 
matter in greater detail than would be possible at general hearings 
before the entire committee. This morning we will try to probe 
this provision a little more deeply than would be otherwise possible. 
Perhaps we can evolve answers to a few questions that, in the general 
discussion of the other hearing, we were not able to develop. 

I have a question or two that I should like to present, and this might 
perhaps establish the general mood for our discussion this morning. 

First of all, the question of the scope of indemnification arises. 
The bill has no limit on amount; am 1 correct on that? There has 
been some talk about a $500 million limit. However, I see no such 
limit stated in the language of the bill as it is now before us. So 
there is that question as to the scope of coverage. 

Then there is also the question of whether the indemnification pro- 
vision should cover not only R. & D. operations but also should cover 
everything — the actual manufacture, the production, testing, and the 
like; everything that is done in the name of the National Aeronautics 
and Space Administration. If a particular company is engaged in 
producing a particular type of rocket on an assembly "line production 
basis, and if there is an explosion in the plant, causing serious damage 
and loss of life, then should that be subject to the same type of cover- 
age that is provided under the R. & D. provision of the act as now 
drawn ? 

Mr. Johnson, would you like to start by discussing first this matter 
of coverage, both as to whether there should be an upper ceiling — 
$500 million — which does not appear in the bill, and then, secondly, 
whether it should include production as well as research and develop- 
ment ? 

STATEMENTS 0E JOHN A. JOHNSON, GENERAL COUNSEL, NATIONAL 

AERONAUTICS AND SPACE ADMINISTRATION, AND ROBERT 

KELLER, GENERAL COUNSEL OF THE GENERAL ACCOUNTING 

OFFICE 

Mr. Johnson. Yes, Mr. Chairman. 

May I make a general preliminary statement to put my later re- 
marks in perspective? 

Mr. King. Yes, I would appreciate it if you would. 

Mr. Johnson. There is presently no authority in the National 
Aeronautics and Space Act of 1958 to indemnify contractors against 
unusually hazardous risks. The Army, Navy, and Air Force all have 
such authority with respect to research and development contracts in 
10 U.S.C. 2354. The Atomic Energy Commission has such authority 
with respect to liability that might arise out of nuclear activities in 41 
U.S.C. 2210. Therefore the National Aeronautics and Space Adminis- 
tration is the only agency of the Government carrying out a major 
research and development program involving unusually hazardous 
risks and great potentialities of liability to third parties which does 
not possess this authority at the present time to indemnify contractors 
against the consequences of these unusually hazardous activities. 
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When the act was passed in 1958, this matter was considered and 
was in the bill until quite close to the time of enactment. I do not 
recall at the moment whether it came out in conference or just when it 
came out, but it was decided that the matter was too complex at that 
time to include it in the act, since Congress had so many other matters 
of the first impression to deal with in that short time. 

The report indicated that this was a matter that Congress should 
give its attention to as soon as possible after the act was passed. As 
a consequence of that, NASA lias submitted this proposal before to 
the Congress, and last year it was acted on favorably by the Com- 
mittee on Science and Astronautics of the House and was passed by 
the House as part of our omnibus legislation during the last session 
of Congress. 

So its inclusion in our present proposal, which is in H.R. 7115, is 
in effect a resubmission of a proposal which this committee and the 
House previously acted on favorably. 

With reference to the specific question of an overall limit on lia- 
bility, I think we should direct our attention not only to the provi- 
sions which are in H.R. 7115 but the additional revisions to that sec- 
tion which we submitted 2 weeks ago to the committee and oil which 
Mr. Webb, the Administrator of NASA, testified a week ago. 

Mr. Keller’s statement of last Tuesday also makes reference to the 
revisions which we have submitted which take care of many of the 
points previously raised by the General Accounting Office and which 
were reiterated in the early portion of Mr. Keller’s statement of last 
Tuesday. 

In the revisions we propose an overall $500 million limit on lia- 
bility from any single incident. So I think, if we are to make prog- 
ress, that it is desirable that we look particularly at the revisions and 
not simply at the bill originally submitted. 

I should like to give an account of how those revisions came about. 

The bill originally submitted was patterned almost word for word, 
with the necessary changes to make it applicable to NASA, after the 
provisions found in 10 TJ.S.C. 2554, which are applicable to the mili- 
tary departments and which were enacted by Congress about 9 years 
ago. 

Since the research and development work being done for NASA 
most closely resembles that which is being done by the Department of 
Defense in the field of aeronautical and space activities, since we are 
primarily a research and development organization, and since the de- 
fense legislation is applicable to research and development contracts, 
we thought that the most desirable way of approaching this problem 
would be to pattern a bill after the existing legislation. So we did 
that. That was the form in which it was passed last year by the 
House, and the form in which it was resubmitted at the beginning of 
this session. 

We appeared before the Senate Space Committee about 4 weeks ago, 
and in the course of the hearing before that committee a number of 
questions were raised concerning a desirable clarification of some of 
the general language that appears in the bill as modeled after the 
Department of Defense legislation. 

The Congress enacted the present indemnification provisions for the 
Atomic Energy Commission in 1957. Since that was a later look at the 
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whole problem, we thought it was desirable, in order to achieve maxi- 
mum clarification, to go to those provisions and in effect pick and choose 
the best from the Atomic Energy legislation and the Department of 
Defense legislation. 

So we did submit to the Senate committee, at its request, an extensive 
revision of this provision, which incorporates a number of verbal 
changes modeled after the Atomic Energy Act, designed to achieve 
greater specificity and clarification. 

That is now what you have before this subcommittee. 

One of those provisions is for an overall limit of $500 million. That 
appears in the revision in subsection (f ), and it is modeled after a com- 
parable provision in the Atomic Energy Act. 

Mr. Keller commented on that in his statement a week ago, and indi- 
cated that he thought this was a desirable addition. I feel, therefore, 
there is no difference between us on this point. 

Mr. King. Mr. Johnson, could we now discuss that feature for a 
moment ? 

Mr. Johnson. Yes, sir. 

Mr. King. Is that a good breaking point in your statement ? 

Mr. Johnson. Surely. 

Mr. King. Immediately the question arises as to why have a limit? 
If there is equity in paying a claim at all, is there not equity in paying 
all claims ? Say that one claim is equitably presented and another is 
not. If they all arise out of the same catastrophe and are all on the 
same legal footing, or in other words, if there is a $500 million limita- 
tion, are you not confronted with the proposition that the vigilant may 
present their claims immediately and others not quite so vigilant may 
not ? It may not be a question of vigilance ; it may be a question of 
capacity. If a family is wiped out, it may take heirs and interested 
parties quite a length of time to get their legal documents in order 
to present the claim. Or maybe there is a matter of atomic fallout 
that may be felt hundreds or thousands of miles away and the effects 
may not become known for months, years perhaps. 

So are you not confronted with this situation: That those who have 
an immediate claim and those who are in a position legally to prosecute 
it immediately— -I am talking pragmatically — will be the large com- 
panies. They will know their losses immediately, and the next morn- 
ing, at 9 o’clock, they will have their attorneys filing their claims. So 
the $500 million will not be going to those who are not so fortunately 
disposed. They will find themselves coming to the bag after the bag 
is empty. 6 

Would you like to discuss that for a minute? 

Mr. Johnson. Yes, sir. 

I would like to say, first of all, that the overall limitation of liabil- 
ity is not something in which NASA is primarily interested. Our 
original proposal did not contain it. However, the latest expression 
of congressional policy in this whole area was in the Atomic Energy 
Act, and it has been retained in that context. But we have no objec- 
tion to the imposition of such an overall liability. 

I think you have raised some serious practical problems, but they 
are practical problems that are always involved in the prosecution 
and, for that matter, the settlement of any claims of a substantial 
sort. 
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But the legislation that we have proposed does not fail to recog- 
nize that problem. It invokes the bankruptcy authority of the Fed- 
eral courts. It doesn’t simply say, “You will pay out the first $500 
million and then anyone else who hasn’t been taken care of won t get 
a cent.” It provides, in a very long second sentence of subsection ( f ) , 
that either NASA or any contractor indemnified may apply to the 
district court of the United States for the district in which the inci- 
dent occurred— and then there are special provisions concerning inci- 
dents in foreign countries — and upon a showing that the public 
liability from a single incident will probably exceed the limit of 
liability imposed by this subsection, shall be entitled to sucli orders 
as may be appropriate for enforcement of the provisions of this sub- 
section, including an order limiting the liability of the contractors 
indemnified, orders staying the payment of claims and the execution 
of court judgments, orders apportioning the payments to be made to 
claimants, orders permitting partial payments to be made before final 
determination of claims, and an order setting aside part of the funds 
available for latent injuries not discovered until a later date. 

The authority is very broad here to take care of the situation that 
you recognized. 

If we had a disaster where it appeared that we were going to have 
extensive liabilities, possibly exceeding $500 million— and I thmk 
it would very quickly be determined whether it was that kind of a 
disaster or not — we could go into the Federal district court and in\ oke 
this authority and arrange the whole matter in such a way as to take 
care, equitably and ratably, of the interests of all injured parties. 
That point is taken care of in this legislation. 

This is modeled precisely after the Atomic Energy Act. This pro- 
vision was the subject of extensive hearings and consideration by the 
Congress several years ago. 

Mr. King. Every injured party would have to assume the burden 
of a pro rata diminution of its claim. 

Mr. Johnson. That presumably would be the way the court would 
handle it. Either the Administrator or one of the indemnified con- 
tractors would go to the court and ask for this kind of limitation 
of liability. You would have a situation very similar to a bankruptcy 
situation where assets are limited and legitimate claims exceed the 

available assets. . . 

Mr. King. The philosophy underlying this imposition of an upper 
limitation, then, would be that this partakes of the nature of a national 
calamity, like a hurricane or flood or tornado, or perhaps an enemy 
attack. In that case, what the Government does is a matter of largess, 
a matter of grace rather than a matter of right. Once you get above 
the $500 million ceiling, that is a matter of grace rather than a matter 

of right. . 

Mr. Johnson. I think that is a good philosophical statement. 

Mr. Keller. Could I add something here ? 

Mr. King. Before you do, may I say this : 

Mr. Corman is here, as are Mr. Hines and Mr. Wilcove of the com- 
mittee staff. Since there are only the four of us, perhaps we could 
dispense with the formality of my calling on each one individually. 
May I invite any one of you to interrupt with your own questions? 
Perhaps that would be better. 
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Mr. Keller. In looking into the legislative history of the indemni- 
fication provisions for AEC, where there is a $500 million limitation, 
it seemed to me that the $500 million limitation was arrived at for 
two reasons : One, the committee seemed to feel that there might be 
difficulty in having Congress approve legislation with no limit and. 
two, the committee wanted to reserve the right for Congress to spe- 
cifically approve any indemnifications which result in liabilities of 
over $500 million. 

Of course, Congress can change this act at any time after the par- 
ticular incident. The Joint Committee wanted to be sure that any 
changes in the act would be considered by it in the light of the par- 
ticular incident. 

I would say that the $500 million limitation, if the legislation is 
enacted, would be the legal limitation at the time. But the way would 
be open, of course, as you pointed out, in case of a major (iisaster, 
for Congress to come along and increase the liability in any way it saw 
fit. 

I think the thought was : “Let’s reserve the right to Congress before 
we go any higher than $500 million on indemnification.” 

Mr. King. Congress could still exceed the $500 million, but just 
the presence of that figure, in and of itself, would have a sobering 
influence on those who were getting a little reckless with their claims? 

Mr. Keller. I think that is right. 

Mr. King. This would still, of course, require an act of Congress 
to appropriate the amount, whatever it would be. It would be by 
direct appropriation, is that correct ? 

Mr. Keller. For claims in excess of $100,000 under the revisions. 

Mr. King. Are there any questions ? 

Mr. Corman. I take it that if there is a situation where more than 
$500 million has been consumed, that you would go into bankruptcy 
courts, and that the assets of the liable firm would also be in this pot ? 
They are still liable ? 

Mr. Johnson. Yes. The contractors are always principally liable, 
and the Government is simply indemnifying. The limitation of li 
ability would apply to the contractors in this particular instance. 
This is actually the effect of the limitation of liability clause. So that 
the font factors would be saved harmless in that situation. 

In effect, the total aggregate liability of the contractors and sub- 
contractors involved would be limited to $500 million, and the Gov- 
ernment indemnity would stand behind them to that extent. 

But we don’t want to set up a situation that requires that one of 
our valuable companies — and every one of these companies is valuable 
to the space and defense effort — has to be wiped out in order to sat- 
isfy claims. 

I think this is quite clear from subsection (f). It starts out by 
saying the aggregate liability for a single incident of a contractor 
indemnified shall not exceed the sum of $500 million. It follows the 
general philosophy of the bill, which is simply one of indemnifying 
contractors against their liability. It therefore gives them the ad- 
vantage of a court order limiting their liability. Then, with their 
liability so limited, the indemnification takes over and saves the con- 
tractors harmless from having to dissipate the assets of the corpora- 
tion in order to discharge that liability. 
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Mr. Corman. Have you changed that tort liability by Federal stat- 
utes ? This arises out of State law. 

Mr. Keller. May I offer something on this point ? 

I don’t think the authority that Mr. Johnson is talking about will 
stop the State court from rendering a judgment, but it would give 
the Federal court the right to withhold execution of that judgment 
where the amount exceeds the total limitation. What the ultimate 
outcome of something like that would be, I can’t tell. A person might 
end up with a judgment which he is unable to collect, or collect 10 
percent. The State court, I think, would be free to go ahead and 
render the j udgment ? 

Mr. Johnson. Yes. 

Mr. King. What is the basis for the Federal jurisdiction, though? 
I understand that Federal contracts are governed by Federal law. 
But, this is a matter of just ordinary tort liability, as the gentleman 
suggested. How could a Federal court limit a State court in its 
authority ? . 

Mr. Johnson. This is the bankruptcy power, as I understand it, 
Mr. Chairman. As in the ordinary situation, the reduction of a tort 
claim to judgment would not deprive the other creditors of their 
just claims. 

Mr. Corman. That is when all of the assets of the defendant are 
absorbed. Can you, by an indemnification statute, change that lia- 
bility? If you could for a half-billion, why couldn’t you for $50,000, 
which you obviously cannot do ? 

Mr. Johnson. I am not really prepared to answer that question. 
I must assume here that Congress did explore this question when they 
enacted the statute. We are keeping, word for word, this particular 
section of the Atomic Energy Act. 

Mr. Corman. It would be a strange set of facts if this should 
occur. I do not see how the assets of the tort feasor could be held 
intact if you are going to submit the $500 million to bankruptcy court, 
assuming the claims are a greater amount than that. 

Mr. Johnson. If they are not to be maintained intact, then this 
would be an illusory proceeding and nothing would be gained from 
it, except the 

Mr. Corman. Much would lie gained until you get to that point 
where you are over $500 million. 

Mr. Johnson. Yes, but as I understand your worry is this: That 
if you had $600 million of valid claims presented, and the court order 
were entered limiting the total liability to $500 million, this would 
not be effective unless all of the assets of the indemnified contractors 
were actually used up, because of the indemnification which stands 
behind them. 

I can see the problem. I don’t know the answer. I can only assume 
that Congress considered this and intended that the limitation of 
contractors’ liability would be a firm one, be limited to $500 million, 
and that to the extent they then were liable, the indemnification agree- 
ment, assuming it had not other qualifications in it, would be effective 
to save the contractors harmless. 

I can see your problem, and that is that everybody suffers a little 
bit except the contractor. 
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Mr Corman. I would think that this $500 million is not to limit the 
liability of the contractor but rather the amount of the indemnifica- 
tion the Government will put forth. Either theory, I assume, is good 
except if we take yours, I am wondering what are the constitutional 
grounds, it seems to me the analogy to a bankruptcy court is not 
completely good. For the protection of the people you are still wip- 
ing out the liable person here. You are holding the liable person 
harmless, possibly at the expense of someone else. 

Mr. Johnson. I can only say, though, that the existing atomic en- 
ergy legislation and the provision here in subsection (f ) , modeled after 
it, does speak of the indemnified parties. Its effect to limit the liabil- 
ity of the Government to the contractors, because the liability of the 
Government to the contractors exists only to the extent that the con- 
tractors a,re liable to third parties. That is the way the present law 
reads m the Atomic Energy Act. 

Mr. King. The problem becomes even more acute, when one con- 
siders the international aspects of this. The very nature of what 
these contractors are going to be doing, becomes an international prob- 
lem. If an explosion occurs on Mexican soil or somewhere in Africa 
or . Eu ™ pe ’ t ^ lose coun tr ies are not bound by the Federal statute on 
tins. They will naturally sue right up to the hilt. They will not be 
bound by the $500 million limitation at all, even though our States 
would be. I still join Mr. Corman in raising the question on what 
ground they would be. But even though there be some legal justifica- 
tion for limiting the States, I don’t see that present in foreign coun- 
tries at all. You have a real problem there. 

Mr. Johnson. I assume, Mr. Chairman, you are speaking of suits 
that might be brought in the foreign countries because the indemnified 
contractors had assets there ? 

Mr. King. Yes. 


Mr. Johnson. We would not attempt to control that under this 
provision. But insofar as they were to bring suit in the United 
states— and this is the place where most of these contractors would 
nave their major assets — then these provisions would be equallv 
operative, regardless of the nationality of the plaintiff. 

Mr King. Doesn’t this rule violate the accepted rules of conflict of 
laws that have been accepted by all of the great communitv of nations 
re^pe t d^ earS ^ SU1 *' S cou ^ be brought and honored and 

Mr. .Johnson. I don’t understand why this would be violative of the 
usual conflict-of-rules principles. I may not perceive quite what you 
have in mind, Mr. Chairman. 

Mr. King. Supposing the situation were reversed, and a British 
rocket were to drop somewhere in New York, if we were to «-o to 
Britain, there would be well-defined rules of conflict of laws^that 
would govern our suit in Britain and would enable us to recover there 
under British law. But British law would follow the conflict-of-law 
principle and would honor the suit. 

Mr. Johnson. They would honor the suit if the suit could be 
brought— if there weren’t some overriding statute that limited the 
liability. But I dont think a limit of liability in any wav conflicts 
with the application of the usual principles of conflict of laws so 
far as the choice of law governing liability is concerned. I think those 
are two entirely different things. 
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We would have the problem domestically here. We can pose 
some very interesting hypothetical cases concerning venue and choice 
of law 111 a domestic incident. \ ou might have the company with its 
principal place of business in one State, and performing its manu- 
facturing operations where a defective instrument was turned out in 
a second State. \ ou might have a launching operation in a third 
State, Tou might have an explosion over a fourth State, and the 
landing of the object in a fifth State. This is not inconveivable. 

We would get involved in interesting questions of venue, jurisdic- 
tion, and the choice of the applicable substantive law. 

When you speak of well established principles — yes, we do have 
some well established principles, in a broad sense, in torts. But we 
all know how difficult it is sometimes to arrive at a specific decision in 
a complicated situation of that kind. 

Let s just suppose that suit were brought in State A, which is the 
principal place of business, and the State where the corporation has 
its principal assets. Let’s suppose in the course of that suit the courts 
of State A decided that the tort law of State E, the last one that I 
mentioned, the fifth State, where the debris actually fell and the 
people were injured, should govern. I don’t understand" that an overall 
imposition of liability would interfere at all with that problem. After 
having decided on the venue and also the applicable substantive law 
that should govern the imposition of liability, and if you decided 
that the liability totaled $600 million, you would still have the separate 
legal question as to whether that liability could be limited to $500 
million and what the consequences might be so far as the indemnified 
contractors’ assets are concerned. I don’t see any conflict. 

Mr. Corman. Let’s get away from the complicated cases into a very 
simple one. 

I still can’t understand whether you are trying, by the $500 million, 
to limit the indemnity or liability. I don’t see how you can limit 
liability of two parties by Federal statute in a State court action. 
Maybe you can. 1 can't quite follow the theory of how you can do 
it. Because if you can do it, you certainly don’t have to start or stop 
with half a billion dollars. You can stop any place. 

Let s suppose in southern California a contractor and citizens have 
been injured and the amount of injury exceeds the company’s con- 
tractual obligation plus the $500 million. And go further and assume 
that the California courts give judgments in excess of that amount. 
Would it be your theory under this statute that those judgments could 
not be collected from that California company by those injured 
•citizens ? 

. Mr. Johnson. \es, Mr. Corman; it would be my conclusion that, 
if the authority spelled out in the second sentence of subsection (f) 
were invoked and an appropriate order entered by the U.S. district 
•court having jurisdiction as spelled out in this section limiting liabil- 
ity to less than the total amount of those judgments which exceeded 
$500 million, then no greater amount than that could be collected. 

I think I must answer your first question categorically that the 
purpose of this is to limit both the liability of the contractors and 
subcontractors indemnified and the liability of the Government to 
those contractors and subcontractors. 
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As far as the latter is concerned, the liability of the Government 
would not exceed the liability of the contractor and the subcontractors 
indemnified. 

The language of the section is very plain. It specifically says that 
the aggregate liability for a single incident of contractors indemnified 
shall not exceed the sum of $500 million, together with the amount of 
financial protection required of the contractor. 

So if the contractor had been required to carry $50 million of pub- 
lic liability insurance, it would be $550 million. 

Then it goes on to make it quite clear that the kind of order which 
may be issued by the Federal district court is an order limiting the 
liability of the contractors indemnified, orders staying the payment 
of claims and the execution of court judgments — that is specific on 
the point you just raised, Mr. Corman — orders permitting partial 
payments to be made, and orders setting aside a part of the funds 
available for possible latent injuries not discovered until a later time. 

I feel quite certain knowing the very extensive hearings that were 
held on the Atomic Energy Act, that this would not have been en- 
acted into law unless the Congress at that time was satisfied that this 
did not exceed the power of the Federal courts to so limit the execu- 
tion of judgments. 

Mr. King. Would the gentleman from California permit the Chair 
to make this one observation ? 

In order that we not spend a disproportionate amount of time on 
this one problem — and there are a half dozen others that we want to 
get into — could the Chair request Mr. Johnson to furnish for the record 
a suggestion of one or two authorities that would justify the position 
that NASA is now taking, that there is legal justification for a Federal 
statute actually limiting tort liability? If that could get into the 
record, then perhaps that would satisfy us. 

Would you be able to do that, Mr. J ohnson ? 

Mr. Johnson. Surety, Mr. Chairman. 

(The information requested is as follows :) 

Since a provision limiting the liability of contractors that is almost identical 
to the one under consideration by the subcommittee was enacted into law as 
section 170e of the Atomic Energy Act (42 U.S.C. 2210(e) ) afer extensive hear- 
ings, NASA did not feel that an inquiry into the constitutional basis for such 
a provision would be necessary. 

However, a review of the legislative history of the indemnification provisions 
of the Atomic Energy Act reveals that the constitutional issue raised by the 
subcommittee here was discussed in a memorandum prepared by the law firm 
of Simpson, Thacher & Bartlett, of New York, for the Pennsylvania Power 
& Light Co., and furnished Senator Anderson by letter dated June 11, 1956 (see 
hearings before the Joint Committee on Atomic Energy, 84th Cong., 2d sess. on 
“Government Indemnity for Private Licensees and AEG Contractors Against Re- 
actor Hazards,” pp. 385-390). NASA has no reason to differ with the con- 
clusions stated in that memorandum regarding the constitutionalty of such a 
provision limiting liability. 

A brief note in the Michigan Law Review, reviewing section 170 of the Atomic 
Energy Act, arrives at a similar conclusion regarding the constitutionality of 
this provision limiting liability (56 Michigan Law Review 752, 764-766 (1958) ). 

It is not felt that any new issues of a constitutional nature are presented by 
NASA’s indemnification proposal that were not before the Congress when it 
enacted section 170 of the Atomic Energy Act. 

Mr. King. In connection with that, could you also furnish for the 
record — and I think this is important if this should come up for de- 
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bate on the floor of the House — something in the record to assure Con- 
gress that this will not violate any international treaties? 

There are some implications here that frankly concern me. We are 
on the threshold of working out, we hope, some elaborate rules for 
space, if we can get together with certain other large countries that 
are also interested in space. We have made little progress to date, I 
might add, but we have high expectations that in the near future 
rules, regulations, and treaties will be formulated which will regulate 
and define with some preciseness the liabilities and obligations of 
parties who enter into outer space. 

I raise the question : 

Is this perhaps committing us to a precedent that may be embarrass- 
ing? Are we, in effect, by this proposed statute stating that we will 
repudiate as a nation any tort liability, even though we may have been 
the cause for an injury in excess of $500 million ? 

If we can peg the figure at $500 million, then other countries could 
peg the figure at whatever they wanted to. Perhaps the Soviet Union 
would arbitrarily peg their limit of liability at $1 million. If we 
have the right to peg it at $500 million, they would have the right to 
peg it at $1 million. 

Would that get us off to a bad start in this business of trying to 
work out some space law to define the liabilities and obligations of 
different countries that go into space and that could cause great dam- 
age to other countries ? 

I just raise that as a question. I would like something in the rec- 
ord to assure this subcommittee and assure Congress that you feel 
that there are no possible implications here of violating treaties that 
we may have entered into, or no implication of getting us off on the 
wrong foot in setting up space law. 

Mr. Johnson. May I say one thing about that point before we 
leave it ? 

Mr. King. Yes, sir. 

Mr. Johnson. I think it is very important for us all to keep in 
mind that this is not a statute that deals with the liability of the 
U.S. Government to injured parties directly, or the liability of the 
U.S. Government to other governments, but that it w T ould only give 
NASA the authority to indemnify its contractors insofar as they have 
liability as a private party to other third parties. 

When we think of catastrophes that might occur in foreign coun- 
tries, I think it is fair to say that it isn’t very likely that there will 
be many occasions where this authority will have to be utilized. 

Typically, if something should go awry and land in a foreign coun- 
try and cause a catastrophe, it would be more likely that the foreign 
government would pick up that whole matter as an international 
claim which would be presented to the United States through diplo- 
matic channels to the State Department, rather than becoming the 
source of multiple private suits against one of the contractors that 
happened to be involved. 

If that were the case, this statute would simply have no applica- 
tion to the situation. It doesn’t deal at all with the settlement of in- 
ternational claims — as such, claims between sovereign nations, and 
would not therefore deal with a claim presented by a foreign sover- 
eign on behalf of its own citizens whose persons or property might 
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have been injured in such a catastrophe. It is limited strictly to the 
authority to indemnify a contractor which might have been held 
liable to third parties. 

Mr. King. It does seek to limit the liability of the contractor. 

Mr. Johnson. Yes, it does, but it does not seek to limit the liability 
of the United States as a matter of international obligation to any 
foreign governments. 

Mr. King. The liability of the United States would not rise higher 
than the liability of the contractor. If the liability of the contractor 
is limited, then the liability of the United States is limited. And if 
a foreign country came in and presented a claim to us on behalf of 
a group of its injured citizens, they might be confronted at the out- 
set with this limitation of liability. 

Mr. Johnson. No, Mr. Chairman, here is where I think I must differ 
categorically 

Mr. King. I am only asking a question, Mr. Johnson. I am not 
making a statement. 

Mr. Johnson. The liability of the U.S. Government, as such, to 
any foreign claimant or, for that matter, to a domestic claimant, is 
not limited by the limitation of liability applicable to a contractor. 

Let me pose it this way: Suppose there were an injured party that 
chose to bring a suit directly against the U.S. Government under the 
Federal Tort Claims Act instead of suing a contractor that happened 
to be involved in the manufacture of any of the components of the 
equipment that was utilized or happened to be involved in the actual 
launching operations. The Federal Tort Claims Act, itself, has cer- 
tain limitations on suit, and so it isn’t the most satisfactory way of 
discussing the matter, but in any event, whatever it may be, the liabil- 
ity of the United States under the Federal Tort Claims Act would be 
completely independent of the liability, or any limitation of liability, 
that might be imposed upon a contractor which might have manu- 
factured a defective piece of equipment. 

Similiarly, if country X — I would rather not specify — if country 
X were to pick up a $500 million claim on behalf of all of its nationals 
and presented to the United States as an international claim arising 
out of the conduct of the U.S. Government in launching a particular 
space mission that went awry, this would not have to be predicated 
upon negligence, or any lack of due care for that matter. It w T ould 
be sufficient to simply identify the cause and the agency, since a gov- 
ernmental agency set the thing in motion. 

If that were presented to us, it wouldn’t be predicated at all upon 
the liability of a particular contractor to third parties. It would be 
predicated simply upon the activity of the U.S. Government. A 
limitation of liability imposed upon the contractor, and therefore in- 
directly upon the Government to the contractor by way of indemni- 
fication, would not affect the liability of the U.S. Government to a 
foreign government as a matter of international law. 

Mr. King. If the claim happened to be of the kind that was against 
the contractor because of the contractor’s negligence and that the 
Federal Government’s liability would be purely an imputed liability, 
then if you limit the one, you limit the other, it would seem to me. 

Mr. Johnson. Mr. Chairman, if the individual plaintiffs or indi- 
vidual injured parties in the foreign government chose to pursue it 
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that way, that is, if they chose to assert liability against the con- 
tractor and brought suit or threatened suit against the contractor, 
then conceivably the indemnification would come into play and the 
limitation of liability would apply. But that would be only if they 
chose to pursue private rights against private parties. It is not very 
likely that an international claim would be presented in that guise. 
It would not be to the advantage of the foreign claimant to do so. 

Mr. King. Not to pursue this much further since we have other 
subjects, your statement is that you see no possibility of this violating 
any treaties that we may have at this time ? 

Mr. Johnson. That is correct. 

I will check this with the legal advisers over in the State Depart- 
ment and provide you with an answer. 

Mr. King. It might be well to have such a statement in the record. 

(The information requested is as follows :) 

The Office of the Legal Adviser of the Department of State has been con- 
sulted and has advised the General Counsel of NASA that it is not aware of 
any international agreement to which the United States is a party which would 
be violated by the enactment of subsection (f ) of the indemnification provisions 
proposed by NASA. 

Mr. Keller. If I could point out, under the AEC Act, the Congress 
did exclude incidents which occurred outside the United States. I 
think the result was that they preferred to handle that by interna- 
tional notion, the way I would read the act; that foreign claims do not 
come into play under the Atomic Energy Commission indemnification 
provisions. 

Mr. King. I might add, Mr. Johnson, any statements which I 
appear to be making, occupying the position as chairman of this sub- 
committee, are not to be interpreted as statements but rhetorical ques- 
tions only. We are here to elicit information, and at this stage I have 
no opinions at all on this matter. 

The Chair recognizes the gentleman from Colorado, Mr. Cheno- 
weth. 

Mr. Chenoweth. Mr. Johnson, I am not quite sure in my mind 
just why there is so much emphasis being placed on this amendment 
at this time. 

I don’t recall hearing last year much about the indemnification pro- 
visions. What has caused this sudden precipitous change now in the 
attitude of NASA that, all at once, you feel now that you need the 
$500 million limitation ? What has happened ? Has there been some 
change, some event take place our just some natural concern, appre- 
hension that exists ? 

Mr. Johnson. Mr. Chenoweth, I am not sure I understand you 
completely. 

So far as our desire for indemnification legislation is concerned, 
that has not changed at all. It was in the bill which became the Na- 
tional Aeronautics and Space Act of 1958, 3 years ago, up until its 
final stages, and then it was reserved for later consideration by the 
Congress. 

Last year we requested this authority. It was favorably acted upon 
by this committee and the House, and then again this year, since the 
Senate did not pass it last year, we asked for it again. 
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We have placed neither greater nor lesser importance on it. I 
would say that the Congress is placing a little more importance on it 
at this time, because you are holding hearings on this particular 
portion of the bill. 

As far as NASA is concerned, our posture is as it has been in the 
past. We feel we need this legislation. As far as the additional 
provisions are concerned, the $500 million 

Mr. Chenoweth. Before you go into the $500 million, let me ask 
this : 

Do you feel the need is any more imminent or pressing than it was 
last year? 

Mr. Johnson. We felt it was very pressing last year, Mr. Cheno- 
weth. We asked for this as one of our top-priority items of legisla- 
tion. We feel that it is still pressing this year. 

I think one can only say that the bigger the program gets, the more 
pressing it becomes. We know that we are moving on into launch 
vehicles of much greater propulsive power, with upper stages carrying 
highly volatile explosive fuels, and upper stages that will in the rela- 
tively near future carry nuclear fuels aboard. We are moving toward 
very" large and complicated spacecraft, some of which themselves 
will carry nuclear materials aboard. 

Mr. Chenoweth. Have you had any instance up to now when you 
needed such a provision ? 

Mr. Johnson. We haven’t had any catastrophe, and we are thank- 
ful for that. Neither has the Atomic Energy Commission had any 
trouble. The Department of Defense has a few claims pending. 

There have been many instances, in our opinion and certainly in the 
contractor’s opinion, where it would have been desirable to include in- 
demnification provisions in the contracts to guard against catastrophic 
results. 

All we are talking about here is the situation where a contractor 
which might be held liable for the results of a catastrophic incident 
literally might be wiped out by the imposition of liability far exceed- 
ing coverage which can be obtained from commercial insurance 
sources. 

Mr. Chenoweth. Are the contractors urging this? 

Mr. Johnson. The contractors have been urging it from the be- 
ginning. 

Mr. Cheonweth. The contractors have been urging it ? 

Mr. Johnson. Yes, from the beginning. 

Mr. Chenoweth. Have any of them refused contracts because you 
don’t have it ? 

Mr. Johnson. I don’t believe they would do that. I don’t believe 
any major company that is deeply in the space business could afford 
to do this. It is a matter of justice and prudence. We are not having 
strikes from contractors because of this. 

Mr. Chenoweth. I haven’t quite been able to see the need for so 
much emphasis being placed on it at this time. 

The chairman appointed a subcommittee to consider this one ques- 
tion. I wonder why all that attention and emphasis is being placed 
upon indemnification at this time. 

Last year I don’t remember hearing much about it. Maybe you are 
still a little premature in advocating this. You have precipitated 
quite a discussion in this committee. I wonder if it deserves all that 
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attention at this time. The committee has many other things that 
it could take up. Do you feel it does ? 

Mr. Johnson. We certainly feel it does. As far as we are con- 
cerned, aside from our authorization and appropriation legislation, 
we regard this as the No. 1 item in our legislative program. We 

n for NASA not to have this 


Commission all have been given this authority; and they are cer- 
tainly permitted today to exercise it repeatedly without any question 
by the Congress. I personally don’t understand why it should be a 
matter of controversy to give it to NASA. 

Mr. Chenoweth. The Atomic Energy never has had to use it. 

Mr. Johnson. They are using it all the time. That is all we hope 
we do. 

Mr. Chenoweth. There has never been any incident under the 
atomic energy program to 

Mr. Johnson. It would be too late 

Mr. Chenoweth. I am just not quite impressed with the urgency 
of it. 

Mr. Johnson. I would say that when you have the first incident, 
it is too late. That is like shutting the door after the horse is stolen. 

This is legislation that should be enacted because certain difficulties 
can be perceived and anticipated. It is insurance. I don’t think 
any one of us would want to say we shouldn’t take out liability 
insurance because we have never had an accident driving an auto- 
mobile. 

Mr. Chenoweth. When the basic act was passed ? those who con- 
sidered that didn’t seem to consider it of quite that importance. 

Mr. Johnson. I don’t have the report with me. They recognized it 
as a serious problem but one that was too complex for them to go into, 
considering the great variety of things that they had to enact in a 
very new and complicated field, and they reserved it for consideration 
in the future. There was no rejection of it and no decision that it was 
not desirable. 

There is a recognition in the report. I wish I had the report with 
me. There is a recognition in the report that this is a matter that 
Congress should take up in the near xuture. Three years have gone 
by and we don’t have it yet. 

Mr. Chenoweth. They didn’t consider it of such urgency that they 
had to do anything with it at that time. 

Mr. Johnson. That is correct. We were hardly in business before 
the next session came around. You recall how our program has in- 
creased. At the present time our current authorization request is five 
times as much as the funds for the first year we were in business. 
They did recognize this as an upcoming problem. 

Mr. Chenoweth. I am not criticizing because you urge it. I recall 
last year it was not urged with the force that you are urging it this 
year. It apparently didn’t have the priority last year. 

Mr. Johnson. We used precisely the same language in presenting 
it last year. The only difference is in the congressional reaction. We 
have asked for it both years, utilizing exactly the same arguments. 
Last year, for some reason, the Congress — this committee — didn’t feel 
it was necessary to go into it in depth. Our position has not changed 
the slightest. 
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Mr. Chenoweth. If you had not now proposed the second step of 
this $500 million, perhaps it would have been included in the bill and 
gone on and been considered as a rather routine part of the bill, as it 
was last year? 

Mr. Johnson. I can’t speak for the committee, Mr. Chenoweth. I 
don’t know what the unique aspects of this are. We have proposed 
a number of additions here by way of clarification. That one is a 
substantive change. 

We appeared before the Senate committee about 4 weeks ago in 
support of exactly the same bill, which passed the House last year 
and which this committee reported out favorably. 

Mr. Chenoweth. What has happened since you have made the 
changes 

Mr. Johnson. In the course of the hearing a number of questions 
were asked about clarification and the fact that perhaps some of the 
language which is in the military statute passed 9 years ago needed to 
be spelled out with some greater particularity. We were asked to go 
back and redraft a portion of this. This was a request of the Senate 
Space Committee. 

In doing that we made a careful study of the Atomic Energy Act 
indemnification provisions and we thought it could be improved by 
inserting some of those. 

This doesn’t change the authority that we are requesting. We 
think we have a superior bill. I think the reception that we received 
in the Senate committee during our second hearing was that they 
thought it was an improved bill. 

The result of that is that we have to make a few more explanations 
to this committee. But the nature of the authority is essentially the 
same. 

As I said, we are not ourselves particularly concerned with this 
$500 million limitation. We did not ask for it in the beginning, but 
the Senate asked that we put in an overall limitation. And this was 
done before we appeared oef ore your committee the first time. We 
can’t very well testify in support of one bill here and another bill over 
there. We are attempting to bring these things together. 

The question of whether there should or should not be a $500 million 
liability I consider as a matter of policy for Congress to decide. 

Mr. Chenoweth. Are you proposing substantially the Atomic En- 
ergy Act 

Mr. Johnson. In this respect 

Mr. Chenoweth (continuing). With some improvements that you 
have made ? 

Mr. Johnson. The first portion of this bill is modeled essentially 
after the military departments legislation passed 9 years ago. The 
latter sections, which include the imposition of the overall $500 million 
limitation of liability and several other procedural aspects, are mod- 
eled after the Atomic Energy Act. 

We hope we have the best of both pieces of legislation. 

Mr. Chenoweth. It appears to me, Mr. Johnson, if we could elim- 
inate the $500 million limitation, that the committee would approve 
the language that you suggest without much comment. By leaving 
the $500 million limitation in, it is going to provoke considerable 
discussion. I assume the outcome of that discussion would not be of 
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any great concern to you. You would just as soon have it in, but you 
would not be disappointed 

Mr. Johnson. We would not be greatly disappointed. 

My reaction to the discussion so far, Mr. Chenoweth, in both this 
committee and the Senate committee, is that the greater number of 
members favor this limitation of liability. 

We are interested, of course, in getting a law passed under which 
we can do business. I regard this as a matter that Congress should 
be mainly interested in. 

Mr. Corman. I can see where you may have a practical problem. 
Some programs, like Rover, are conducted jointly by AEC and NASA. 
A contractor with AEC has this advantage and not with NASA. This 
might influence which of these two agencies would have the contracting 
capacity if it were a project that might involve a nuclear hazard. 

Mr. Johnson. Perhaps I should comment on that, because there 
is a peculiar relationship to the Atomic Energy Commission here. 

The Atomic Energy Commission’s authority does not run only to 
its own contractors. It also runs to its licensees and the licensees’ 
contractors. NASA is itself a licensee of the Atomic Energy Com- 
mission. To the extent at the present time that we are contracting 
for work of a nuclear nature, we can extend to those contractors the 
indemnification authority to those contractors which we derive from 
the AEC by virtue of their licensing authority. At the present time, 
I can say that this is not urgent in that particular area. When we 
go down the road, it gets a bit more confused. 

Mr. Corman. Is there any difference of opinion now between NASA 
and the GAO on the present proposal as amended? Are you both 
in agreement that this is what you want or do you have differences as 
to any of the provisions ? 

Mr. Keller. If I could review briefly the comments I made the 
other day before the full committee. There were several points which 
I brought out during the course of my testimony. 

First, I think that the revision as submitted by NASA is a prefer- 
able bill. One, we favor a limitation, although I recognize, as Mr. 
Johnson does, that this is a matter which Congress must decide. 

The limitation does have this effect: It gives Congress a second 
look when you have an incident of damage which might run to $1 or 
$2 billion. 

In my testimony the other day I mentioned that the committee might 
want to consider, one, whether there should be indemnification in all 
cases, whether or not there was negligence on the part of the contrac- 
tor. 

My personal view is that indemnification is quite like automobile 
insurance, wdiere you are insured against any damage or injury you 
cause a third person, regardless of whether you are negligent or not. 

Second, we raised a question about the provisions of subsection (i) 
of the revisions which would require that the amount of private in- 
surance be based primarily on cost. 

We suggested that the committee might want to give NASA more 
flexibility in this area instead of making the cost of private insur- 
ance the primary factor in determining the amount of private in- 
surance that would be carried. 


66 


NATIONAL AERONAUTICS AND SPACE ACT OF 19 58 


The Atomic Energy Commission provisions allow AEC more flexi- 
bility in dealing with a contractor. It was indicated in the committee 
reports on that legislation that there may be cases where the Gov- 
ernment would want to be a self-insurer all the way. The legisla- 
tion as proposed, as I read it, shows a pretty strong indication that 
the Congress feels that the contractor should carry the maximum 
amount of private insurance available at a reasonable cost. And then 
your indemnification comes into play over and above that. 

A third point raised is that there is nothing in the bill which spells 
out the law which would be applicable in the event of an incident and 
a subsequent claim. 

I think it has to come under State law. We did suggest the com- 
mittee might want to spell out in the bill that the law of the locality 
where the incident took place would govern. 

Of course, when your cases go into court, in case of a suit against 
a contractor, the court is going to determine the law. 

However, many of these claims will be settled administratively. 
Such a provision would be to tell NASA as to the law they are to 
follow in settling these claims. 

As I understood Mr. Johnson’s comments of the other day, I think 
NASA would prefer to let the law work itself out. As the claims 
come up, some cases would be forced to court action so that the law 
could be clarified. 

I want to say that we do not feel strongly on this point, I think 
the committee should consider the question as to whether it wants to 
specify the law which would be applicable or let the law develop as 
claims arise. 

Also, we think the committee might give some consideration to a 
maximum amount of which NASA would be allowed to settle on an 
individual claim, without a court judgment being rendered against 
the contractor, or possibly having concurrence of the Attorney General. 

Let’s say, for example, we have an individual claim against a con- 
tractor, as high as $200,000, which is not too unusual these days. Per- 
haps the Congress would like NASA to either have a judgment against 
the contractor before paying the claim, or possibly concurrence by the 
Attorney General. 

I am bringing this out because we are going to be in a new area in 
the event any damage claims have to be paid. There are going to be 
conflicts of law to be resolved. I would think the Attorney General 
particularly would be interested in keeping an eye on some of these 
matters. 

Mr. Corman. What is the effect of (d) 1 and 2 in fixing the 
amount of $100,000? Is that purely permissive on NASA’s part? 
Subsection (d) provides that when a claim exceeds $100,000 — I take 
it that is the aggregate amount — payments may be made from special 
appropriations. Does that mean 

Mr. Keller. Do you mean an individual claim, Mr. Corman ? 

Mr. Corman. Where total amount of claims arising out of a single 
incident exceeds $100,000, payments may be appropriated. I don’t 
know if funds have to be specifically appropriated or if NASA has 
to come back and ask if it were short of funds. Reading the whole 
thing, it appears as if NASA would be expected to ask for a special 
appropriation for any settlement over $100,000 for a single incident. 
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Mr. Keller. I think that is the way it reads ; yes, sir. 

Mr. Corman. That would to that degree 

Mr. Keller. That would be congressional approval on an overall 
basis. 

Do you interpret that section, Mr. Johnson, as including the total 
group of claims for a single incident ? 

Mr. Johnson. Yes; we did propose that language with that type 
of problem in mind. 

I think the language is clear that where the total amount of claims, 
arising out of a single incident and certified by the Administrator to 
be just and reasonable, exceeds $100,000, we must come before the 
Congress and obtain a specific appropriation of that money. 

We testified before the Senate committee that this would give the 
Congress the opportunity, if it wished, to refer those claims to the 
Attorney General. We would not like to be saddled with the obli- 
gation in every case, based upon some arbitrary amount, of going to 
the Department of Justice. We feel, since special appropriations 
are required, that the committees which would receive these claims 
for review could always refer them to the Department of Justice 
for an opinion before appropriating the money. 

Mr. Corman. Under this language, NASA could not pay out in 
excess of $100,000 ? 

I am a little confused as to why it says it “may” be done. Possibly 
it is because I am not familiar with legislative language in that 
respect. It says, “exceeds $100,000, payments may be made out of 
funds specifically appropriated.” It doesn’t say they have to be out 
of funds specifically appropriated. If NASA had funds available 
and the claims were in excess of $100,000, could they under this 
language make the payment without a specific appropriation? 

Mr. Johnson. No, Mr. Corman. The reason we wrote it this way, 
you will see, is found in the language that is stricken which comes 
from the present military department legislation. It started off 
the same way. “Upon approval by the Administrator, payments 
under subsection (a) may be made from” — and then you had three 
subparagraphs there, but it was not tied down to any particular 
amount. That gives the military departments the unrestricted choice 
if they have the money. They might have a claim for $500,000, and 
if they happen to have the money available they could pay it out. 
They wouldn’t have to go to the Congress. 

Certainly, our purpose in presenting it this way was to make it 
mandatory ; in effect, to restrict our authority. I think that is the 
proper interpretation of it. It is all permissive authority, but we 
must follow the lines laid out here. 

If the committee wished to change that language, we wouldn’t 
have any objection to it. 

Maybe my statement here is sufficient for the record. 

Mr. King. The Chair recognizes the distinguished gentleman from 
Connecticut, Mr. Daddario, a member of the full committee. 

Mr. Daddario. Mr. Chairman, I just have one question that has 
actually troubled me when this problem was presented before the full 
committee, and which has only been touched on in the second part 
of the interpretation concerning the recommendation on page 3, pre- 
sented as the revision of section 1(f) of H.R. 7115. This says the 
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amount of financial protection required shall be the maximum amount 
of insurance available from private sources, except that the Admin- 
istration may establish a lesser amount, taking into consideration the 
cost in terms of private insurance. 

When that was discussed, there was some mention about NASA 
having more flexibility. 

My question just goes to the part of the interpretation of this sec- 
tion. What does it mean ? How flexibly will you handle this par- 
ticular provision from the standpoint of maximum amounts and 
costs of insurance available, and whether you wouldn’t eliminate 
participation of the private insurance company and be a self-insurer, 
as you have suggested you might ? 

Mr. Johnson. Our intention is to administer this in such a way 
as to require the contractor to obtain commercial insurance whenever 
it can be obtained at reasonable rates. I don’t think this is to difficult 
to determine. 

I can be specific about this. 

At the present time the aircraft industry, you might call it the 
aerospace industry, generally finds that they can obtain, at what I 
refer to as standard rates, about $20 million of public liability insur- 
ance. At that point they run up against virtually a stone wall. The 
assets of the insurance industry are, of course, limited. They don’t 
choose to commit more than a certain portion of their assets to a 
specific company and a particular risk. As long as this continues to 
be the situation, we would require this $20 million of liability insur- 
ance before we would pick up an additional portion through 
indemnification. 

We have had reports of some of these companies attempting to 
cover themselves through commercial insurance for specified addi- 
tional risks that might exceed this amount at extraordinarily high 
premiums. You can buy insurance, if you wish to pay a sufficiently 
high premium, to cover almost anything, as you know. 

We had one case reported to us, which sounds almost incredible, 
but we were told this by a company, that the premium would be 
$200,000 for a potential $300,000 loss. 

That, I think, is an indication of why we would not want to have* 
as was suggested the other day, a provision in here which says that 
the contractor must always carry all the insurance that can* be ob- 
tained, and indemnification wilt be available only for those risks 
which cannot be insured, because virtually every risk can be insured 
if a sufficiently high premium is paid. 

There seems to be, from our discussions with both the insurance in- 
dustry and the insured contractors, a rather clearly definable cutoff 
here. At the present time it runs in the neighborhood of $20 million 
for third party liability insurance. 

Mr. Daddario. Your approach is along the lines of this indemnifica- 
tion argument that has been going on over the course of years. It falls 
pretty well within those parts defined by the insurance companies and 
the Government- 

Mr. J ohnson. That is right. 

We have no idea of replacing the commercial insurance companies 
in covering these contractors for third party liability or property dam- 
age insurance, which is presently available at reasonable rates. 
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Mr. Daddario. You would assume the position of a self-insurer, 
then, only where the cost of insurance was prohibitive, rather than 
use the availability standard, which I agree is one you should use? 

Mr. J ohnson. That is our position. 

That is the reason that we think that the words we have put in here 
are a sufficient protection to the Government, taking into consideration 
the cost in terms of private insurance. 

Mr. Keller has referred to the Atomic Energy Act provision, which 
appears on 42 U.S.C. 2210(b) . It reads like this — 

It says the amount of financial protection required shall be the 
amount of liability insurance available from private sources, except 
that the Atomic Energy Commission may establish a lesser amount 
on the basis of criteria set forth in writing, which it may revise from 
time to time, taking into consideration such factors as the following: 

(1) The cost and terms of private insurance. 

(2) The type, size and location of the licensed activity and other 
factors pertaining to the hazard, and 

(3) The nature and purpose of the licensed activity. 

In our consideration of this we felt that those second and third 
criteria were unique to the kind of business the Atomic Energy Com- 
mission was in, and that it would not be appropriate for us to try to 
utilize that kind of language and those criteria in our business. 

So, as far as we can see, we think that that first standard which we 
have included is a sufficient one. I would not like to see it changed. 

I think we are going to make this decision solely on the basis of the 
cost, and terms of private insurance. This might, in some of the 
companies, be self-insurance. Some large companies, as you know, 
have self-insurance programs. We would not compel them to change 
that and take private insurance if that has not been their general 
practice. 

The bill, which is patterned after the Atomic Energy Act, specifi- 
cally recognizes it might be self-insurance on the part of the contractor. 
In that particular case we would have to know the limits of self- 
insurance, and if we were convinced it would be an unreasonable risk 
for the contractor to be a self-insurer above a certain point, that is 
where the indemnification would pick up. 

Mr. Daddario. In which case you would use the same standard to 
reach that assumption ? 

Mr. Johnson. I would think they would be comparable standards. 

Mr. King. The question is whether we shall meet tomorrow. The 
answer is tentatively, “Yes.” The staff is in the process, as I under- 
stand it, of arranging for members of the private insurance industry 
to be with us, also representatives of the AEC and others, who may be 
able to throw further light on this problem. 

Unless you hear to the contrary, we shall reassemble at 10 tomorrow, 
after adjournment today. 

Mr. Johnson, if I interpret the mood of Congress today, it un- 
doubtedly is that the Government should not do what can be done as 
well or better by private industry. I believe most Congressmen, if not 
all of them, deplore a situation where there is an overlapping and 
duplication of functions between the Government and private indus- 
try. 
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The questions raised by Mr. Daddario probed rather deeply into 
this very area. They were intended to bring out the question of 
whether or not private insurance companies would still be given a full 
role to play in this area to the extent that they are capable of doing 
so, and that the Government will pick up only at that point where 
private insurance companies leave off. 

Do I correctly interpret your answer ? Does the Government pick 
up only at that point where private insurance companies leave off, 
and there is no attempt to duplicate coverage that you will not have 
both private and public insurance overlapping in covering the same 
area ; is that correct ? 

Mr. Johnson. That is correct, Mr. Chairman, except that I suppose, 
to be cautious, I must qualify it by saying where private insurance car- 
riers leave off at reasonable rates, because it is possible to obtain 
private insurance under extraordinary circumstances, if one is willing 
to pay an extraordinary premium for it. 

I think your statement is a correct representation of our position. 

Mr. Daddario. I think the chairman has stated this position very 
properly, and yet we have to understand that there is an area of con- 
flict in this question of indemnification on this particular point. How- 
ever, the area of conflict has become narrowed down over the course 
of years. But the end objective is that, as stated by the chairman. 

Mr. Johnson. Yes, sir. 

We had hoped to make that quite clear here in this bill that we are 
proposing. This is not in the military department legislation. We 
felt that this was an area where we would be more specific and give 
both the Congress and the industry the assurance that we were in no 
way attempting to displace the proper operation of private insurance 
organizations in this picture. 

Mr. King. I would like to pursue this just a step further. 

We have agreed on the theory. I believe that is our concensus 
without any question. 

There is this possible question of what constitutes a reasonable rate 
and reasonable conditions. 

# As you have suggested, you can get insurance in almost any situa- 
tion if you are prepared to pav exorbitant premiums. That raises 
the question ; what is reasonable ? Ordinarily one can determine what 
is reasonable, because there is a vast amount of history to determine 
what is reasonable and what is unreasonable. But when you get in- 
to an area of activity in which there is no history, and that is pre- 
cisely the area into which we are moving, then how do you determine 
what is reasonable and what is unreasonable ? How do you compute, 
for example, what are the possibilities of a serious disaster that might 
involve 10,000 people in a particular community? What are the 
chances of that happening? Are they one in a million, one in a 
billion, one in a thousand ? Who can say ? 

I suppose, presenting it that way, you have stated why this is so 
difficult to determine what is or what is not reasonable. 

Could you discuss that for a moment, Mr. Johnson, or Mr. Keller, 
what guidelines we might have available to us in determining what 
is reasonable when you get into an area in which there is no history? 

Mr. Johnson. Well, I understand we are in the presence of lawyers 
here, and we understand the definition of the word “reasonable.” 
That is what lawyers bank on when they can’t define anything. 
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There comes a point in administering law, and in writing a law, 
for that matter, where it becomes almost worthless to try to be too 
specific and perhaps where the best course would be to hold a rather 
tight rein on the administrative agency and call it to account from 
time to time to explain how it is administering authority that has 
been given to it. 

But I don’t think this problem is quite as difficult as it may appear, 
because, as I understand it, the existing insurance industry isn’t even 
interested in undertaking coverage in these astronomical amounts 
that we might be concerned with here. 

As I said, $20 million appears to be the available limit right now 
through conventional insurance channels for any single contractor. 

I would say that as long as that amount is available, or if it were 
raised to $25 million, $30 million, $40 million, this is what we would 
require. You get into a sharp cutoff, as a matter of fact, we have 
been told; when you go above the $20 million, you have to try to get 
the insurance in a different way, and the rate doesn’t bear any re- 
semblance to the normal maximum that can be obtained. 

This $20 million is not tied down to any specific kind of risk. 
This can cover lots of these new kinds of hazards, too. But in any 
event, it limits the insurer’s liability to the $20 million. There may 
be, of course, a number of companies involved in paying off a claim 
of that kind. So I think that the sheer availability of this thing, 
and the discovery that all of a sudden, at a certain point, the pre- 
mium bears an entirely different ratio to the anticipated loss, will 
probably make it a fairly simple thing to administer. 

From everything I have learned so far, if we had it starting to- 
morrow, we would not find it a difficult problem. The facts would 
very quickly speak for themselves. But I think you would like the 
assurance that if we do have $20, $25 or $30 million available at 
what are called the standard rates, we are not going to say that we 
think all the rates charged by the insurance industry are excessive ; 
that they should be 10 percent lower, and we are going to step in 
and provide indemnification coverage to drive the rates down. There 
is no such intention, and the law will not be used in that way. 

It is our purpose simply to be able to supplement the coverage that 
can be obtained from the insurance industry. 

I think I would find it very difficult to define “reasonableness” 
as applied to all of these unknown things. 

Mr. King. You think the problem is not an unsurmount able 
problem ? 

Mr. Johnson. I do not think it is. After all, our purpose is not 
to be even concerned about this first $20 million that the companies 
are presently getting, but to be concerned about the next $480 mil- 
lion that might be involved if we have a $500 million catastrophe. 

I should like, Mr. Chairman, if I may, just very quickly to give 
our answers to the few points that Mr. Keller brought up, if the com- 
mittee would like. 

Mr. King. Yes. 

There was one question — Would you proceed, then ? 

Mr. Johnson. I think we are very close, and I am very pleased 
that we are, because it is always good to be able to come to agreement 
with the GAO on a bill of this kind. 
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The last point I don't want to say any more about. That had to 
do with this question of whether we should be given greater leeway 
in determining whether commercial insurance should or should not 
be obtained in certain amounts. 

I think we have said enough about that. 

His first point had to do with the possible exclusion of liability 
resulting from the contractor’s negligence. 

Mr. Keller did not press that point and said he realized himself 
that it probably was not useful to exclude it, and he drew upon the 
insurance analogy. 

We would be firmly opposed to any such exclusion. 

From our point of view, it would render the indemnification au- 
thority virtually useless if liability resulting from the negligence of 
contractors’ employees were to be excluded. 

This is an insurance type of coverage, essentially. Just as we would 
not want liability insurance that excluded liability from our own 
negligence in connection with any of our own private activities, simi- 
larly, this would leave the contractors without coverage in the verv 
occasions where they may need it the most. 

The Air Force, I understand, in its indemnification agreements, 
does not exclude the willful negligence or misconduct of top-ranking 
officers of the corporations that are indemnified. 

I am sure we would want to consider carefully the limit to which 
such exclusions ought to go in our indemnification agreements. Here 
is a situation where you might be able to be concerned about a fairlv 
small group of people. But a large contractor, with thousands of 
employees, must have public liablity insurance that covers them in the 
case of the negligence of those employees, and similarly the indemnifi- 
cation coverage should also be that extensive. 

I understand Mr. Keller did not press that point. 

Mr. King. You feel that to relax that rule would result in a lowering 
of their own self-imposed standards of good care and prudence in the 
operation ? 

Mr. Johnson. X don't think that it would have any appreciable 
effect on that. These companies are, in the main, carrying a substan- 
tial amount of liability insurance at the present time. I think that 
there are all kinds of safety standards imposed in connection with 
their operations. The insurance companies are active in this. I don’t 
feel that the actual standard of conduct would change materially one 
way or the other. I do think that the usefulness of indemnificaton 
legislation would be destroyed if liability resulting from the contrac- 
tor’s negligence were to be excluded. 

The second point— I am sorry — I think there were only four points, 
Mr. Iveller, and the second point, did relate to this matter of the amount 
of insurance obtainable, which we have been discussing, and whether 
cost should be the only factor. 

The third point related to spelling out some criteria for determin- 
ing which law should be applicable. I think this would be a very 
difficult thing to do in a statute, to simply say that the law, where 
the incident occurred should govern. I think it would be somewhat 
dangerous. It is all right to put this kind of thing in the Federal 
Tort Claims Act, because there we are providing directly for a suit 
against the Government, and there is a waiver of sovereign immunitv 


NATIONAL AERONAUTICS AND SPACE ACT OF 1958 73 

that lies at the base of that whole legislation. So the Government 
can consent to be sued on whatever basis it wishes to be sued and 
specify the law to govern. This is not that kind of legislation. 

We are here simply picking up the liability of contractors as the 
law establishes it at the present time, whether it may be local statu- 
tory law or the common law, the common law in the course of develop- 
ment, which is somewhat unpredictable in this area. To tie it down 
to a particular jurisdiction by a set of words of this kind would, I 
think, be a dangerous and essentially a useless thing. 

I think that the administrative agency, in this case NASA, which 
has the responsibility, should look at all the factors that pertain to 
any particular incident, all the factual considerations, all the legal 
considerations involving the places where suit might be brought — 
and it may very well be that the plaintiffs would have a choice of 
jurisdictions, and that the different jurisdictions where a suit might 
be brought might have varying rules concerning the choice of appli- 
cable law. 

So it becomes a rather complicated thing. But I think we should 
have to look at the situation as a whole, and, if we attempt settle- 
ment before the case goes to judgment, take all these things into 
consideration. 

That is the end of my remarks concerning Mr. Keller’s third point. 

The fourth point is closely tied in with it, however. 

He suggested the committee might want to give consideration to 
imposing a limitation on the maximum amount of settlement without 
a court judgment or without concurrence of the Attorney General. 

I did mention earlier that so far as the concurrence of the Attorney 
General is concerned, the Congress, the congressional committees to 
which these matters are referred when the total claims exceed $10,000 
could, if they wished, seek the advice of the Attorney General without 
imposing that as a routine procedure, which I think would be un- 
fortunate. 

So far as court judgments are concerned, here again I think that 
is undesirable. I think it would be equally undesirable for the Con- 
gress to pass a law that says that the Attorney General or other agen- 
cies that presently have settlement authority in contract claims and 
tort claims could not settle a claim against the Government in the 
absence of a court judgment. 

There may be many cases where it would be most undesirable to 
for the claimants to get a decision in a particular case. 

On the other hand, I am sure that in appropriate cases we would 
consult with the Department of Justice^ and if it were decided it 
would be desirable to have a court decision, which would settle the 
law, we would pursue that course. 

I don’t think it would be desirable to write into statute some criteria 
which compelled litigation to the point of judgment in any particular 
case. 

That I think is the end of my comments in response to Mr. Keller. 

Mr. King. One little question, and I think we are through. 

Who would define “hazardous risks,” as set forth in the statute? 
Would it be the Administrator, himself ? 

Mr. Johnson. It would be the Administration, in accordance with 
regulations and criteria approved by the Administrator. The matter 
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would come up in the course of the negotiation of a particular re- 
search and development contract, where the contractor would request 
indemnification coverage. We haven’t decided just how this would 
be administered in the agency^ if the law is passed. But there would 
be some extraordinary procedure set up for the administration of this. 

The contracting officer undoubtedly would get the request in the 
first instance. I think it is most likely that we would require head- 
quarter's approval before an indemnification clause is inserted in any 
contract. This would require that the clause be reviewed at head- 
quarters to get uniformity and to be sure that the risk was properly 
defined. 

Mr. King. One final little one, and then I am through. 

Where you have two or more joint tort feasors, is there any prob- 
lem of apportioning liability between them? Do you see that as a 
possible question coming up ? 

Mr. Johnson. Well, I can see all of these things as leading to 
rather careful investigation and consideration. 

Where we might have the two joint tort feasors, I assume you are 
thinking of a situation where a contractor and subcontractor were 
perhaps both involved. 

The problem is really not too difficult, however, because both of 
them would be indemnified, and the important thing is to determine 
what the total potential liability of both might be. In that particu- 
lar case, we would look at the extent of the injury which the plain- 
tiff had suffered. And while, if they were to pursue their private 
rights, they might have a bit of difficulty in determining what por- 
tion went to contractor X and what portion to subcontractor Y, from 
the point of veiw of the Government, which is indemnifying both, this 
would not, I should think, be too difficult a problem. 

We would look primarily at the total loss which the plaintiffs had 
suffered and for which they had a legitimate cause of action against 
one party or another who were indemnified. 

Mr. King. If the injury had been caused by a subcontractor, and 
if the Government’s dealings were exclusively with the contractor, 
the Government would still indemnify the subcontractor, if, under 
the contract between the contractor and the subcontractor the con- 
ractor himself was liable? 

Mr. Johnson. We have a specific provision, Mr. Chairman, in this 
section, subsection (i). The term “contractor” includes subcontrac- 
tors of any tier under a contract in which an indemnification provi- 
sion pursuant to subsection (a) is contained. 

So that once we have determined that the subject matter of the 
prime contract is one which involves the unusually hazardous risk 
for which liability may exceed the available insurance coverage, then 
the indemnification applies not only to the contractor but the sub- 
contractors, recognizing it may be the manufacturer of one of the 
components that might possibly be held liable for the resulting ca- 
tastrophe rather than the manufacturer of the thing into which the 
component went. It would cover the whole complex of subcontrac- 
tors and the contractor contributing to the subject matter of that 
contract. 

Mr. King. Mr. Hines reminds me there is one other question that 
has been raised and that hasn’t been answered yet. 
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Should the indemnification be limited to just It. & D. or should it 
go to production contracts, also ? 

Mr. Johnson. Mr. Chairman, we joined with the Department of 
Defense 2 years ago in seeking a broader indemnification coverage 
than this. As you know, the Department of Defense indemnifica- 
tion is presently limited to research and development contracts, and 
the law is essentially modeled after that. 

Our first attempt to get indemnification legislation in 1959 was to 
submit a bill in identical terms with that submitted by the Depart- 
ment of Defense, which would not be limited to research and de- 
velopment. This bill was not favorably acted on. It was referred 
to the Armed Services Committee, which took jurisdiction over it, 
rather than the Space Committees. You deferred to the Armed Serv- 
ices Committees. 

We came back last year with a more restricted provision, hoping 
that we could get at least that which the Department of Defense has. 
From NASA’s point of view, this covers us pretty thoroughly be- 
cause we are essentially a research and development organization. 

The Department of Defense goes into quantity production on 
items beyond the research and development stage. NASA does not. 
Those things which we are using that are in quantity production, such 
as the Thor booster, we are getting from the Department of Defense. 
They are the contractors in our behalf for those things. 

I don’t say that it is not conceivable we may have some quantity 
production in the future that would go beyond the research and de- 
velopment stage. I don't say, either, it is not desirable to have that 
coverage. 

Personally, I am very sympathetic with the Department of De- 
fense’s request for the broader coverage. As far as NASA is con- 
cerned, it is not a matter of much importance to us at the present time. 
Research and development covers the great bulk of our activity. 

Mr. King. Thank you. 

May I express the appreciation of this subcommittee to both of 
you gentlemen, Mr. Johnson and Mr. Keller, for coming here. Your 
contribution has been very significant, and we will consider very care- 
fully the testimony that you have given. 

Is there further business to come before this subcommittee? 

If not, we shall stand adjourned until tomorrow morning at 10 a.m. 

(Whereupon, at 12:01 p.m., the subcommittee adjourned, to re- 
convene at 10 a.m., Tuesday, June 13, 1961.) 
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TUESDAY, JUNE 13, 1961 

House of Representatives, 

Committee on Science and Astronautics, 

Special Subcommittee on Indemnification, 

Washington , D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in room 
214^B, New House Office Building, Hon. David S. King (chairman 
of the subcommittee) presiding. 

Mr. King. The special subcommittee appointed to investigate the 
indemnification section of H.R. 7115 will come to order. 

This is the second and, presumably, the last public hearing that will 
be held on this matter. 

The Chair would like to state that there has been submitted to this 
subcommittee a recommendation, whose author is Mr. Ray Wilcove. 
This recommendation proposes that an astronautics casualty indemni- 
fication fund be established to cover losses for which the Government 
would be liable. The fund would be set up in the Treasury Depart- 
ment and administered by the Secretary of the Treasury. Each con- 
tractor awarded a contract, wherein the risks involved were defined as 
unusually hazardous, would be required to pay into the fund a premium 
to insure* him against losses over and above those covered by commercial 
insurers. The premium would be a percentage fee based on the 
gross value of each contract. The amount of the fee would rise if 
contract costs went up, decline if contract costs fell. The premium 
rate could be based on the rate now charged by commercial insurers. 

There is more to the recommendation, but the Chair has sketched 
out just the highlights. 

The Chair would like to say that this particular proposal may have 
merit and may not have merit. This subcommittee is not in a posi- 
tion to pass judgment on the merits of this plan. Because of the 
exigencies of the present situation this subcommittee is not in a posi- 
tion now to go into this matter and to hold hearings on the merits of 
this proposal. 

The Chair has made reference to this plan at this point, however, 
in order that the record show that it was submitted to this sub- 
committee. It may be that the full committee, at some future date, in 
its wisdom, may authorize this subcommittee or some other sub- 
committee to pursue this matter. # 

But at this time, because of the urgent necessity that we submit a 
report if possible by the end of this week, this subcommittee will not 
have occasion to pursue this matter further. 

77 


73039-61 6 


7 >rn 6l 9°p A 6^ E t5 n ”5s;w ACT or 1958 

We have with us this morning Mr. Richard H. Butler, representing 
Travelers Insurance Co.; Mr. James Fortuna, representing United 
States Aviation Underwriters; Mr. John Dane, representing Liberty 
Mutual Life Insurance Co.; and Mr. DeRoy C. Thomas, representing 
the Association of Casualty & Surety Companies. 

Do I understand correctly that you four gentlemen are here more 
or less together, because you represent essentially one point of view ? 
Is that correct ? 

Mr. Thomas. That is correct. 

Mr. King. Your testimony is to be informally given, with perhaps 
you, Mr. Thomas, beginning, and perhaps you introducing in others as 
you see fit, so that all of you can make your contribution jointly? 
Is that correct ? 

Mr. Thomas. That is correct. 

Mr. King. At this time the Chair will recognize you, Mr. Thomas. 
Perhaps you can begin and say what you will and bring in the others, 
as you have agreed with them. 

STATEMENTS OF RICHARD H. BUTLER, TRAVELERS INSURANCE 

CO.; JAMES FORTUNA, UNITED STATES AVIATION UNDER- 
WRITERS; JOHN DANE, LIBERTY MUTUAL LIFE INSURANCE 

CO. ; DeROY C. THOMAS, ASSOCIATION OF CASUALTY & SURETY 

COMPANIES 

Mr. Thomas. Mr. Chairman, I would like first to introduce each of 
the gentlemen with me and to point out who they do represent. 

As you pointed out, Mr. Butler is the secretary of the Travelers In- 
surance Co., and he is an underwriter, experienced with the writing 
of nuclear risks. 

Mr. Fortuna is a vice president of the United States Aviation Un- 
derwriters, and he is very familiar with the writing of large aviation 
risks. 

Mr. Dane, like myself, is a lawyer, assistant counsel to the Liberty 
Mutual Insurance Co., and today Mr. Dane also speaks for the Ameri- 
can Mutual Alliance, which is an association of mutual casualty com- 
panies. I speak today for the Association of Casualty & Surety Com- 
panies, which is composed of some 135 stock casualty companies. 

We want to express our deep appreciation for the invitation to ap- 
pear before you today in connection with your consideration of the 
revised H.R. 7115. 

We would like to say at the outset that we have no objection to the 
present bill, since casualty insurers have always taken the position 
that they can have no objection to Government indemnity in areas 
where they are unable to perform. 

We would like to say, specifically, we are pleased with subsection (e) 
of the revised bill, which provides for underlying financial protection 
in the form of insurance, private contractual indemnities, self-insur- 
ance or other forms of financial responsibility. We are convinced 
that the language of section (e) which provides that the — 

amount of financial protection required shall be the maximum amount of insur- 
ance available from private sources — 

is designed to permit maximum participation of private insurers. 
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Mr. King. You are referring now, are you not, to the proposed re- 
visions — 

Mr. Thomas. In all cases. . . . 

Mr. King. To H.R. 7115, these proposed revisions having been 
submitted likewise by the legal department of the NASA and specifi- 
cally referred to by Mr. Johnson and Mr. Keller on yesterday? 

Mr. Thomas. That is right, sir. . ...... 

We are also satisfied that the authority given to the administration 
to establish lesser amounts, taking into consideration the cost and 
terms of private insurance, is a proper restriction on the standard of 
the maximum amount of insurance available. Any doubts that we 
may have had on that score were resolved when we listened to the 
colloquies between Chairman King, Congressman Daddario and Gen- 
eral Counsel Johnson at the hearings yesterday. 

Finally, we want to express our satisfaction with the mcorpora- 
tion of new subsection (g) into the revised bill, which is taken from 
170(g) of the Price- Anderson Act. It provides that in administering 
the section, to the maximum extent practicable, the Administration 
shall use the facilities and services of private insurance organiza- 
tions. Under this provision, in the event of a major incident, we 
feel certain that we will be able to make available our vast and experi- 
enced claim facilities. 

We want to thank you once more for your kind and courteous 
attention. 

We are prepared to try to answer any questions you may have. 

Mr. King. We appreciate your contribution very much, Mr. 
Thomas. It is very concise. I believe it will be very valuable in 
helping to establish the necessary legislative history for this bill, 
which will be of value in guiding those who are charged with admin- 
istering this bill when and if it shall be enacted into law. 

As I understand it, then, your position is that you, representing 
the segment of private industry, private insurance companies, believe 
that private insurance companies should be given every opportunity 
to participate in this program of indemnification up to the point 
where they feel they can reasonably do so ? 

Mr. Thomas. Exactly, sir. 

Mr. King. After that point has been reached and passed, then you 
feel that the Government has a very legitimate position or justifica- 
tion to step in and give assistance? 

Mr. Thomas. We do. 

Mr. King. Your reasoning, as I understand it, is based at least, m 
part, on the fact that the hazards with which we are dealing here are 
potentially extremely large, much larger than any one or any combi- 
nation of companies could be expected to handle. We are talking 
about possibly hundreds of millions of dollars. We hope and pray 
that no calamitous event like that will ever come to pass. But, at least 
it is a possibility. So we are confronted first with the fact that we 
could have excessively large claims and, secondly, the fact that we 
have absolutely no history to go on. There is no science, no actuarial 
tables, no scientific prognosis of what the chances are for having to 
cover such losses. Where there is absolutely no history. That be- 
ing true, such coverage would not be based on a science. It would 
beTjust a gamble, and no sound business practice can be built up just 
on a gamble. There is always an element of gamble, that is true. 
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There has to be some science along with the gamble. Am I correct 
on that ? 

, r M I* Thomas. As to the underwriting aspects of this, I might ask 
Mr. Butler or Mr. Fortuna to comment. 

Mr. Butler. I think you have said it very well, Mr. Chairman. 

In what we call the excess field in general, which is the high-limit 
field, there is always limited experience, even outside the problem of 
missiles, and so forth. But there is some. There is a long history of 
insuring those hazards within the area in which we have capacity. 
So that we use a combination of what we prefer to call judgment 
rather than gamble, and such experience as we have, and we have 
no experience of any consequence at all in this field. 

Mr. King. You can compute the chances of a particular man having 
a heart attack in a certain timespan. Although all men are different 
and therefore you can’t say with absolute certainty what the chances 
are, still men do fall into a pattern, and you do have case histories on 
millions and millions of men who have gone before. On the basis of 
those case histories you can come up with something reasonably 
predictable. J 

Mr. Butler. The life people can give you a figure on that on very 
short notice. J 

Mr. King. However, when you come into a situation like this and 
you are trying to decide what are the chances of a community being 
wiped out because of a miscalculation or a horrible accident happening 
m connection with the launching of a rocket, as I said yesterday, 
whether your chances are one in a thousand or one in a million or one 
in a billion, who is to say? There is just absolutely no basis. It 
would be pure guesswork. To the extent that it is, then to that extent 
private companies would feel that they shouldn’t enter into that area 
of it and would be perfectly happy to have the Government help out, 
as indicated in this bill. But always keeping in mind the idea that 
where the private companies can come in and participate on a sound 
businesslike basis, then to that extent they should be allowed to do so. 
Mr. Thomas. That is exactly our position, sir. 

Mr. King. I wanted to be certain to get that into the record. 

It may sound a little repetitious, but I think it will be beneficial 
for guidelines for those who are administering this law. 

Mr. Fortuna. May I add one thought? The lack of exact prec- 
edent, lack of experience in a particular area would be less significant 
in this problem than the actual magnitude of the exposure. Various 
types of new equipment, aircraft, for example, were new a relatively 
short time ago. But the lack of experience did not preclude private 
insurance in acting. In fact, it is active in support of the commerical 
aircraft industry. So, lack of experience, by itself, would not be a 
difficult problem to private insurance but magnitude obviously is. 

Mr. King. What is the scope of your aviation coverage, in total 
amounts of money? 

Mr. Fortuna. I believe most commercial operators of aircraft 
today carry layers of insurance protection that gets close to $20 mil- 
lion. Some may buy more, some slightly less. This is a reasonable 
routine maximum. 

Mr. King. That would cover one casualty ? 

Mr. Fortuna. Per casualty. 
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And, of course, in the case of a midair collision this could be $20 
million for the operator of each aircraft, and the capacity of these 
fully fueled aircraft to damage property on the ground is consider- 
able. Within the established limits of coverage available, I think 
private insurance, by its past performance, has demonstrated an 
ability to handle this type of catastrophe. 

Mr. King. Is it possible, as we move into this field of rocketry in 
outer space and do build up a little more history, that the private 
insurance companies may likewise be willing to move a little more 
confidently into this field and may be willing, perhaps later, to par- 
ticipate a little more than they would now feel is reasonable and 
prudent. 

Mr. Thomas. It is certainly our hope our capacity will develop as 
this field develops, sir. 

Mr. King. The Chair recognizes Mr. Hines. 

Mr. Hines. Considering the large amount of coverage that Mr. 
Fortuna represents, is the experience in dealing with major air catas- 
trophes transferable? For instance, are the criteria that you have 
developed out of your experience with major air disasters transfer- 
able into this particular field ? 

Mr. Fortuna. In a very broad sense. I think the example is trans- 
ferable. In the sense that before very expensive aircraft with large 
passenger capacities were available, there was no insurance available; 
there was no need for it. The aircraft industry required higher ca- 
pacities and private insurance generated those capacities. To say that 
that capacity is now automatically transferable to any other field, I 
think, would be a presumption certainly on my part. 1 would not say 
that. But I think the demonstrated capacity of the private insurance 
industry to solve that problem would suggest that the industry should 
be looked to to seek solutions to this current matter of missile liabilities. 

Mr. Hines. What has been the history of the premiums ? Have they 
come down ? 

Mr. Fortuna. It has followed, over the period, the experience of its 
insurers. I think you had two curves, again speaking very broadly; 
the rate seemed rather high in the beginning, but it grew’ higher as 
the purchasing power of the dollar fell. And as a new concept of re- 
sponsibility, the aircraft operator was expected and is expected ? as 
he should lie, to live up to an ever-increasing standard of perfection. 
There was more forgiveness given to the operator of the 1920 airplane 
than to a 1961 airplane. So the actual cost, I w r ould say, in dollar to 
dollar has increased and will, if the same pattern of inflation con- 
tinues, increase further. 

Mr. Hines. You anticipate the same sort of experience? 

Mr. Fortuna. I w’ould think so. 

Mr. King. The Chair recognizes the gentleman from California, 
Mr. Corman. 

Mr. Corman. I take it that you would have to distinguish this field 
of space exploration with its attendant activities from that of under- 
writing in the airline field or aviation field because of the much 
broader market for the aviation insurance? I should think that 
would have a good effect on your rates, would it not? We couldn’t 
anticipate the same kind of rate structure in a smaller activity. 
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Mr. Fortuna. The rates would naturally be different in proportion 
to the exposures. This becomes a function, I suppose, of the under- 
writers judgment. Since you don’t have direct experience, the un- 
derwriter seeks the analogous experience and in his judgment tries to 
determine the relationship and the value of the analogy. I think 
then he feels the effect of competition, of which in certain elements 
of this industry there has been considerable. 

I think a fair amount of insurance, certain areas of liability insur- 
ance, has already been written by private insurers in the missile area. 
And competition, I think, is reasonably active in that area right now. 

Mr. Corman. In this field, does your rate structure show a marked 
change in the curve at any point ? I assume you start at the bottom 
with the insurance costing so much per thousand or so much per mil- 
lion. Is there, at any point, a sharp increase in the rate, in this missile 
field? 

Mr. Fortuna. I think the pattern that is followed today in this 
particular type of insurance is insurance in relation to a particular 
corporation’s ability, not an attempt to measure all possible responsi- 
bilities involved in any one venture. So that the traditional variation 
in cost is to start at a higher price for the first dollar of protection and 
reach a reducing price. When you exceed the routine maximum, per- 
haps you have already had all — if I may use the term “professional 
underwriters” — committed to their maximum line. Then, if you seek 
to attract nonprofessionals who would not want to write this class, 
then you would perhaps have to pay a surcharge premium to attract 
these nonprofessionals. To that extent you may have a reverse in the 
curve where the highest segment may cost more than its predecessors. 

Mr. Corman. Would you suggest as one guideline, when we get to 
paying a “premium-premium,” that that would be the point at which 
the Administrator should look carefully to the Government under- 
writing under this statute ? 

Mr. Fortuna. It would be a possible parameter. 

Mr. Corman. Do you feel the Administrator should consider the 
competition in the field or, put conversely, when lie gets to that point 
where there is not vigorous competition among the insurance com- 
panies for coverage, he should consider Government indemnity taking 
over? Would you agree with that as being a reasonable consideration 
of the Administrator ? 

Mr. Fortuna. Yes. 

Mr. Corman. I would like, for the record, to say that I have no 
argument with the insurance companies absorbing the major portion 
of this, particularly in the lower amounts of money. On the other 
hand, I think, realistically, we have to admit it is the taxpayer who 
is paying the premiums in the final analysis, and that the Administra- 
tor is going to have the burden of ascertaining the public welfare in 
fixing this limit at which the Government will take over. Anything 
that is done in the space field at the moment is done with the tax- 
payers’ money. 

t won’t argue with the capacity of the insurance companies to give 
better protection than the Government could in the lower amounts. 
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I suspect that the Administrator must look constantly to the existence 
of competition among companies in the field to justify private in- 
surance agreements. 

Mr. King. In that connection, the Chair will state that the crucial 
language in question is found in subsection (e) of the proposed re- 
visions of sect ion 308, the second sentence : 

The amount of financial protection required shall be the maximum amount of 
insurance available from private sources, except that the Administration may 
establish a lesser amount, taking into consideration the cost and terms of 
private insurance. 

So that the key words are — 

except that the Administration may establish a lesser amount, taking into con- 
sideration the cost in terms of private insurance. 

In those words I suppose are to be found such an elasticity as would 
be necessary in administering this type of a statute to reach the results 
that the gentleman from California has suggested in his statement. 

In discussing this matter with some of the gentlemen now before 
the committee, it was suggested yesterday, during this private dis- 
cussion, that perhaps these words might be a little too elastic. The 
Chair would like to ask the question : 

In view of the rather definite discussion that we have conducted 
on this point, and the legislative history that we have gotten into 
the record, do you gentlemen feel that, with that legislative history 
as a rather firm guideline, that this language is satisfactory ? 

Mr. Thomas. Of course, I hesitate to speak for the others. I per- 
sonally feel that you have very carefully and clearly explored the 
area. 

I would like to add, for Mr. Corman’s benefit, that competition cer- 
tainly is one regulating factor that will be of help here. I think you 
will find there is extensive regulation by the States in this area. States 
require that rates be not inadequate, excessive, or discriminatory. 
This, too, I think you will find will be helpful in helping you de- 
termine the adequacy of the rate that is charged. 

We think generally — at least I do — the helpful discussion clarified 
the thing completely. 

Mr. Dane, do you want to add to that ? 

Mr. Dane. I would quite agree with that statement. I think the 
fact that you are going to take into consideration the cost of private 
insurance actually contemplates the things that the gentleman from 
California has stated. 

I think the record very clearly indicates that. 

Mr. King. Mr. Dane, are you satisfied with the conclusions that have 
been tentatively reached this morning, and do the expressions of 
opinion uttered by the other three gentlemen concur with your own 
opinion ? 

Mr. Dane. Yes, they do, sir. 

Mr. King. Do any of the four of you have anything further? And 
I am not suggesting that you should have. I think what we have 
now 
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Mr. Thomas. I want to thank you very much again on behalf of 
all of us for the opportunity to appear today. We deeply appreciate 
it 

Mr. King. I appreciate your being here. 

The Chair would like to express the opinion that it feels these have 
been very thorough and exhaustive hearings. 

We are grateful for your contribution. 

With that, the subcommittee will stand adjourned. 

(Whereupon, at 10 :40 a.m., the subcommittee adjourned.) 


TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


MONDAY, JULY 10, 1961 

House of Representatives, 
Committee on Science and Astronautics, 

Washington , D.C. 

The committee met at 10 a.m., pursuant to notice, in room 214r-B, 
New House Office Building, the Honorable Overton Brooks (chair- 
man) presiding. 

The Chairman. The meeting will come to order. I think, since 
it has been several weeks since we had a meeting, because of the 
Fourth of July recess, it might be appropriate to have it opened by a 
formal rollcall. We will leave the record open for those who come in 
a little later to tally themselves present. 

Will you call the roll, Mr. Finch. 

Mr. Finch. Mr. Brooks? 

The Chairman. Here. 

Mr. Finch. Mr. Martin? 

Mr. Miller? 

Mr. Miller. Here. 

Mr. Finch. Mr. Fulton? 

Mr. Teague? 

Mr. Chenoweth ? 

Mr. Anfuso? 

Mr. Van Pelt? 

Mr. Van Pelt. Here. 

Mr. Finch. Mr. Karth ? 

Mr. Bass? 

Mr. Hechler ? 

Mr. Hechler. Here. 

Mr. Finch. Mr. Riehlman ? 

Mr. Daddario? 

Mr. Daddario. Here. 

Mr. Finch. Mrs. Weis? 

Mr. Moeller? 

Mr. Mosher? 

Mr. Mosher. Here. 

Mr. Finch. Mr. King? 

Mr. Roush? 

Mr. Roush. Here. 

Mr. Finch. Mr. Roudebush ? 

Mr. Roudebush. Here. 

Mr. Finch. Mr. Morris? 
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Mr. Bell? 

Mr. Bell. Here. 

Mr. Finch. Mr. Casey ? 

Mr. Randall ? 

Mr. Davis? 

Mr. Davis. Here. 

Mr. Finch. Mr. Ryan? 

Mr. Corman? 

Mr. Corman. Here. 

Mr. Finch. Mr. McCormack? 

Mr. McCormack. Here. 

Mr. Finch. Mr. Chairman, there are 12 members present. 

The Chairman. There will be another member in very soon, I am 
sure, to make a quorum. Will you please enter the names of those 
coming in later. 

The first order of business this morning is to read into the com- 
mittee’s record House Resolution 367, which appears in the Congres- 
sional Record of June 29 on page 10966 : 

Resolved , That J. Edgar Roush of Indiana, be, and is elected a member of 
the standing committee of the House of Representatives on Science and Astro- 
nautics and to rank No. 10 thereon. 

The resolution was agreed to by the House on that date. I want to 
take this opportunity to welcome home our colleague and friend, 
Mr. J. Edgar Roush. We are happy to have you back on the commit- 
tee. I think you did excellent work last term, and we want you to 
pitch in and do the same high standard and caliber of work in the 
future which you have done so well in the past. We are glad to 
have you here. 

Mr. Roush. Thank you, Mr. Chairman. It is good to be home 
again, Mr. Chairman, to come back to this committee. I thoroughly 
enjoyed my work on the committee under your leadership in the 86th 
Congress. I am anticipating the work during the coming few months, 
and I am glad to renew my acquaintanceship with my colleagues and 
the work of this committee. I trust we may have a very successful 
time here. 

The Chairman. I think it is noteworthy to remember that Mr. 
Roush was on this committee. He knows what the work of the com- 
mittee is, and yet he asked to be put on the same committee. 

Mr. Roudebush. I would like to enter in the record now that the 
shouting and the tumult has died that I very warmly welcome my 
good friend, Ed Roush to our committee, and say that it certainly 
will be a pleasure to serve with him. 

The Chairman. Thank you very much. 

The meeting this morning will address itself to a number of matters. 
First, we have a report entitled “Equatorial Launch Sites — Mobile Sea 
Launch Capability,” which is ready for our action. I understand 
Mr. Roudebush has some observations he wants to make with respect 
to this report. 

I think it is a very excellent report, well written by our committee 
counsel Mr. Hammill. It is really an excellent report. Everybody 
else seems to be satisfied with it. If there is no objection, we can 
approve the report today, subject to Mr. Roudebush’s observations 
which he may wish to make for the record. 

It is so ordered. 
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Mr. Roudebush. Mr. Brooks, may I make my observation before 
the approval? 

The Chairman. You can make your observations now if you wish. 

Mr. Roudebush. First, I would like to say that nothing I would 
say here today should in any way indicate to any member of this 
committee any lack of confidence in our staff. I think it is an excellent 

report, too. . 

However, I just disagree with some of the findings contained in the 
report. No. 1, I think it is quite evident that Mr. Rubel shares my 
concern. On the last page of the committee report you will note, 
“request further study regarding mobile launch sites. No. 2, I just 
question the feasibility of the so-called double dogleg technique from 
Cape Canaveral. You know to fire a communications satellite into 
orbit it is necessary first to fire a rocket which will take a satellite 
to the necessary altitude, and then a rocket tips and places the satellite 
into that altitude orbit. Then in order to go into a path over the 
Equator you would have to have a double dogleg technique. It has 
to make a right angle turn and a left angle turn in order to be in 
proper orbit. AYe do not have these techniques. I refer to the Dis- 
coverer program, and probably the first question that may be in the 
committee’s mind is why do I quote the Discoverer program. Well, 
I quote it and the statistics surrounding the Discoverer program 
because similar techniques are necessary in this particular program. 
I point out that the record shows that with no dogleggmg there were 
only 6 of 26 successful shots. This was quoted in the W ashington P ost 
on the front page this morning, 6 out of 26 with no dogleggmg. 

Mr. Miller. Six recoveries, was it not, of cones, out of 26 ? 

Mr. Roudebush. It mentioned successful shots, Mr. Miller. 

Mr. Miller. Four snatched out of the air and two snatched out of 
the water. There is some data that comes back, whether these are 
recovered or not. 

Mr. Roudebush. The point I want to make, Mr. Miller, if I might, 
there were six completely successful shotsr- — # 

Mr. Miller. I would say there were six shots m which they suc- 
cessfully recovered the cone. 

Mr. Roudebush. That is correct. 

Mr. Miller. This is another technique all together that has nothing 
to do with getting the satellite into orbit. , 

Mr. Roudebush. I think the gentleman will agree that a similar 
technique is necessary in this case. 

Mr. Miller. I am not arguing that at all. I just want to keep the 
record straight. I don’t know that there may have been one or two 
failures in the Discoverer. I don’t remember now the number of 
failures to get the Discoverer into orbit. But for the most part it got 
into orbit. We are talking about getting it into orbit. We are not 
talking about a recovery here. There were six recoveries and this, I 
think, is a very good record because you have had to develop a tech- 
nique of snatching these things out of the air that many people thought 
was impossible. We have not only snatched them out of the air but we 
have recovered two of them in the water. I think the record theie 
is very good. 

Mr. Roudebush. I certainly thank you for your observations, Mr. 
Miller. I am not trying to give any misleading statements here. As 
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I point out on your double doglegging it requires two turns and the 
tipping of the satellite. Another point that hasn’t been, I don’t think, 
properly brought out in this committee report is that the so-called 
double doglegging technique reduces the payload. When you consider 
an equatorial launch, first the type launches that would be carried out 
at the Atlantic Missile Range at Cape Canaveral, and in this case I 
quote the 22,000-mile satellite, the actual loss in payload is 600 pounds. 
In other words, in an equatorial orbit we are able to launch 600 pounds 
more payload by using an equatorial launch. I don’t have the figures 
on low-altitude multiple satellites; however, the payload would be 
correspondingly to these figures I give you on the high altitude. I 
would like to point out on the mobile sea launch, first, it allows, one, 
secrecy in firing of our missiles. I think that is very important. Two, 
it does away with the political implications. By “political implica- 
tions,” I mean the possibility of the establishment of a launch site 
in a country that is unstable and perhaps we spend many millions of 
dollars to establish a launch site in a country and find the politics 
change overnight and find this site is no longer available to us. 

We have had similar experience in some of our heavy bombardment 
squadrons. It enhances the possibility and capability, and again I 
speak of sea launch, of the destruction of satellites. By the maneuver- 
ability of this launch site it makes it possible to intercept satellites and 
demolish them. I am speaking perhaps of our own satellites or the 
possibility of enemy satellites. Lastly, I would like to point out: The 
type of mobile launch would be a multilaunch site. In other words, we 
could use it for a number of different types of rockets. We could use 
it for a number of different types of launch. We have a crowded 
condition at Cape Canaveral now. It would be possible to bring this 
mobile launch site and anchor it offshore at Cape Canaveral and use it 
as an additional launch pad, in addition to the selectability of the type 
of firing. We do not have this technique at the present time. It is 
entirely feasible from the standpoint of technology. We have built 
and there are many shipbuilders in the New York, the Boston area 
where they build these heavy type of drydocks and so forth, it is 
entirely possible to build such a launch site. In other words, we have 
sites, we have similar craft that have already been constructed that 
would handle this purpose. The only point I bring out, Mr. Chair- 
man, is I feel that the report should be held in abeyance until we get 
the facts, and to publish a report without all these facts to me is wrong. 

I would like to point out, and I am just looking at the “Missiles and 
Rockets” in the issue of June 26, 1961, 1 was going over this this morn- 
ing, the development of Cape Canaveral. Any of you who have been 
down to the Atlantic Missile Range, and I assume that means everyone 
on the committee, realizes the tremendous value of the real estate sur- 
rounding Cape Canaveral. 

It is a highly populous area, with summer resorts and you hav® 
Cocoa Beach and other communities immediately in the area of Cape 
Canaveral. The estimate by Mr. McNamara for land alone is $1 
billion, an additional half billion dollars for facilities. We had our 
distinguished admiral of the Navy, Admiral Hayward, before this 
committee just a few weeks ago. He estimated that he could build 
or the Na vy could build through contractors an adequate launch site 
for, that is mobile water launch site, for $7 million. Even if this 
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figure were correspondingly higher, let’s say it ran $15 or $16 million, 
to compare this figure against a billion and a half, well, it doesn’t 
compare very well. So, Mr. Chairman, just as one member of this 
committee, and as a freshman Congressman I felt it was very proper 
that I bring these facts to the committee’s attention before they 
approve this report. 

The Chairman. Let me suggest to the gentleman that, as I recall 
the hearings, we took that matter up and it was definitely rejected 
by most of the witnesses because of the terrific cost. With regard to 
Cape Canaveral, I introduced the bill that created Cape Canaveral. 
I presented it to the House of Representatives, and at the time Cape 
Canaveral was authorized, it was merely a swamp in Florida with a 
lot of mosquitoes and a lot of salt water. It was called the Banana 
River Base. They changed the name later to Cape Canaveral. So 
that the value of the real estate followed the use of the base; the 
value of the land was quite low at the time the base was created. 

Mr. Hammill, you handled the hearings on this subject. What is 
your recollection regarding the testimony on the mobile launch site 
suggested by our colleague ? 

Mr. Hammill. Since the hearings, I have taken the trouble to check 
with Assistant Secretary of Defense John Rubel who had testified 
before the committee. I have also talked to Mr. Sam Snyder, the 
witness from NASA, on this matter. They both say that the $7 
million figure quoted by Admiral Hayward is really meaningless in 
the perspective in which such a development should be viewed. By 
that I mean any significant capability for launching space vehicles 
from platforms at sea would certainly cost vastly more than that; 
it wouldn’t be just twice or three times that amount, either. 

The Chairman. Doesn’t the record of the hearings reject the crea- 
tion of a mobile sea launch capability at this time ? 

Mr. Hammill. No one testified that we need it today. Everyone 
agreed that it is technically feasible, but no one said that it was really 
a good idea, other than the Navy witness. Everyone else said that it 
would create novel problems, that it is not needed at this time, but 
that it will continue to be studied in connection with future require- 
ments. 

The Chairman. Well, did not they also say that $7 million would 
be just the beginning of an enormous outlay; and that the figure $7 
million really had no meaning at all because there would have to be 
so many supply ships and additional auxiliary and support ships that 
the total cost would be extremely high? And that, therefore, the 
figure $7 million was purely meaningless? 

Mr. Hammill. That is exactly right. 

The Chairman. Does the record show that ? 

Mr. Hammill. I don’t know that the record brings it out quite as 
clearly as the conversations I have had with Mr. Rubel and Mr. 
Snvder since that time. They have botli condemned the figure $7 
million as being completely meaningless in my conversations with 

them. . 

The Chairman. Perhaps at some later date the committee might 
look further into the question of mobile sea launch sites, but the record 
to date, as I see it, does not justify recommendations on our part in 
favor of such a development at this time. Is that correct ? 
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Mr. Hammill. Yes, sir. That is my view. I might add that 
officials of both NASA and the Department of Defense have stated 
that these things are currently under study ; and that the results of 
their studies will be furnished to the committee when completed. 1 
am informed that the NASA study is expected to be completed in 
about a year. The DOD study should be completed in a matter of 
months. 

Mr. Bell. May I ask Mr. Hammill a question? When we were 
down to Cape Canaveral for the first astronaut’s flight, one of the 
executives down there made the statement that they were studying 
the possibility of launch sites out in Banana River itself. Have they 
come up with any answer on that as yet ? 

Mr. Hammill. No, they haven’t. I might say at this point that Mr. 
Roudebush’s letter to the chairman refers to a recent excursion to 
the area of Cape Canaveral by officials of the Air Force and NASA 
to determine what might be needed in the way of future launch and 
support facilities. This study is a direct outgrowth of the Presi- 
dent’s message on the “man to the Moon” shot, the program where- 
by the United States hopes to have a man on the Moon by 1970. 
This study was ordered by NASA; cooperation was received from 
the Department of Defense, specifically the Air Force, and they are 
now in the process of completing this study. The results of this 
study should be available by the end of this month according to my 
information. They are considering all kinds of methods and ways 
of solving the problems involved in establishing the necessary launch 
sites and support facilities for future programs. Certainly mobile 
sea launch capability will continue to be a prime consideration among 
the various alternatives. But at this point no one in NASA and no 
one in the Department of Defense says we really need or should begin 
to develop a mobile sea launch capability at this time. 

Mr. Bell. I wasn’t talking about mobile sea launch. I was talk- 
ing about the launch in the Banana River, of setting up a launch 
program. 

Mr. Hammill. I can’t answer you specifically because the report 
is not yet in. I understand that it will be in at the end of this month. 
I assume this is one of the many things that they are presently con- 
sidering, if that is what you were told by someone at the cape. 

The Chairman. As I said before, the report has been approved by 
the committee subject to the one objection. If there is no objection 
we will just let the approval stand, subject to the objection. I think 
myself that the time may come when we will have to reopen the mat- 
ter and develop it further. Mr. Roudebush lias furnished us assist- 
ance in this respect, for which we thank him. 

Mr. Roudebush. Is it possible this letter to you could be incorpo- 
rated in the record ? 

The Chairman. The record of today’s proceedings, yes. If there is 
no objection it will be placed in the record at this point. That com- 
pletes the matter. The report is approved. 

(The letter referred to follows:) 
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Jolt 1, 1961. 

Hon. Overton Brooks, 

Chairman , Committee on Science and Astronautics, 

House Office Building . 

Dear Mr. Chairman : A committee report written by Mr. Frank Hammill, of 
the staff of the Science and Astronautics Committee, entitled “Equatorial 
Launch Sites — Mobile Sea Launch Capability” was distributed to all members 
of the committee for review and comment. The report covers hearings on this 
subject which were held May 15 and 16, 1961. 

Neither the hearings nor the report appear to adequately bring out all of the 
factual information. This is evidenced by subsequent information provided to 
the staff member who authored the report by Mr. John Rubel, noted in the last 
paragraph of the report. A portion is here quoted : 

“Subsequent to the hearings, Mr. Rubel informed the committee that as a 
result of the committee’s interest in this matter and in order to clarify think- 
ing within the Department of Defense, his office has proposed that a cost anal- 
ysis and more thorough study be made on the desirability of developing a mobile 
sea launch capability. He stated that such a study is considered timely in view 
of a current technical evaluation being conducted by his office on the require- 
ments of the Advent military communications satellite program. Advent is one 
program which would be greatly aided by a capability to launch from a point 
at the Equator. The committee commends this action by the Office of De- 
fense Research and Engineering.” 

I, too, commend the action of the Department of Defense in making the study 
of the desirability of mobile sea launch in equatorial regions. It appears to me 
that this report is incomplete and would be of much more value if its issuance 
were held in abeyance until the Department of Defense study is completed and 
the results transmitted to the committee for inclusion in the report. 

In addition, I have information that NASA is equally concerned about the 
lack of a mobile capability which was not in evidence when the NASA witness 
testified. I understand that the U.S. Air Force, at the request of the Depart- 
ment of Defense, made a study of the requirements for a Nova launch complex 
at the Atlantic Missile Range. Last week, representatives from NASA and the 
Defense Department w T ere invited to the Atlantic Missile Range to receive a 
preliminary presentation on this study. It appears that three approaches to the 
development of a Nova launch complex were presented. The cheapest one, ex- 
cluding a mobile launch capability, priced out at $1.5 billion, of which $1 billion 
was to be used for the expansion of the Atlantic Missile Range, primarily for 
the acquisition of real estate. This situation is shocking. 

In addition, it appears that there are certain safety requirements which 
dictate this costly land acquisition. How much of the land acquisition is 
being charged to NASA for the aggrandizement of the Air Force is unknown. 

Looking at the technical aspects of the desirability of mobile launch at the 
Equator, I have it on good authority that Mr. Rubel’s concern over making 
the study for mobile sea launch centers around the fact that the Atlas Centaur 
cannot place the Advent military communications satellite in a 24-hour equa- 
torial orbit w hen launched out of the Atlantic Missile Range unless the payload 
is substantially reduced in weight, which would degrade the usefulness of the 
system. It appears that a double dogleg and a coasting period which is 
required for launching out of the Atlantic Missile Range into an equatorial 
orbit, based on the experience of the Discoverer program, w T ould be extremely 
costly due to the limited probability of success of the operation. It costs ap-. 
proximately $9 J /2 million per shot to place an Advent communications satellite 
into orbit on the equator with an Atlas Centaur missile. In all probability, we 
would have to launch 6 to 10 Atlas Centaurs, based on past experience, to insure 
that we have one successful payload in the desired orbit. This appears to be 
overly expensive. 

Admiral Hayward testified that a ship-based mobile sea launch capability 
could be provided for something over $7 million. This is less than the cost 
of one Atlas Centaur failure to dogleg out of the Atlantic Missile Range. In 
addition, if we launch from the Equator we take advantage of the earth’s 
rotational velocity, we eliminate the need for a dogleg and w r e eliminate the 
fuel boiloff problem resulting from the coasting period required to dogleg, 
thereby picking up an additional 600 pounds of useful payload which can be 
placed in a 24-hour equatorial orbit. This, to me, is extremely significant and 
was completely overlooked by the author of the report. 
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Therefore, I urge that the issuance of this report be held in abeyance until 
more facts are brought to light I also understand that NASA is now seriously 
looking at the advantages which could accrue from a mobile launch capability 
at sea since most certainly it would be much less than $1.5 billion. 

Sincerely, 

Richard L. Roudebush. 

The Chairman. Thank you, Mr. Hammill. Tomorrow and Wednes- 
day, the committee has open scheduling for informal briefing by 
NASA on H.R. 6874, authorization for NASA as amended by the 
Senate. These hearings are being directed primarily toward the in- 
creased authorization provided by the Senate and are for the informa- 
tion of all the members of the committee and particularly those who 
may be designated as conferees appointed by the Speaker! Thursday 
and Friday there will be investigative hearings to continue hearings 
on communication satellites, with the Government witnesses. I might 
say that we scheduled these hearings a number of weeks ago and we 
partially completed the hearings. At the request of NASA we sus- 
pended the hearings and now this hearing will be set up with the 
idea of getting the hearings on communication satellites. There 
might be some very interesting developments, I am told, in these hear- 
ings. The business of today is to mark up H.R. 7115, the King special 
subcommittee report ing back on the indemnification section. Mr. King 
will be in, I am told, at 10 :30. Mr. Finch, have you heard from Mr. 
King one way or the other ? 

Mr. Finch. No, sir ; I will check again. 

The Chairman. You might check with his office. We can go over 
7115, subject to the King report which is purely on the matter of 
indemnification. By that time I am sure Mr. King will be here. 
Phil, did you handle that matter? 

Mr. Yeager. I can pinch-hit this morning if you would like. Mr. 
Ducander handled this part of the bill. I will be glad to present it. 
Do you wish to do this markup in open session? 

The Chairman. I think so. There is nothing secret about it. 

Mr. Yeager. Since the General Counsel of the Space Administra- 
tion is present I would like — I would like to ask his assistance, if I 
give you any erroneous data. 

The Chairman. Does everyone have a copy of H.R. 7115? 

Mr. Yeager (reading) : 


A BILL To amend the National Aeronautics and Space Act of 1958, as amended, and for 

other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled , That the National Aeronautics and Space Act 
of 1958, as amended, is amended as follows : 

(a) Section 203 is amended — 

(i) by striking out “to lease to others such real and personal property;” 
in paragraph (b) (3) and inserting in lieu thereof the following: “to lease 
to others such real and personal property, and any such lease may provide 
notwithstanding section 321 of the Act of June 30, 1932 (40 U.S.C. 303b), 
or any other provision of law, for the maintenance, protection, repair, or 
restoration, by the lessee, of the property leased, or the entire unit or 
installation where a substantial part of it is leased as part of all of the 
consideration for the lease 

My recollection, Mr. Chairman, is that this is identical with a pro- 
vision that was in the space amendments act last year which was passed 
by the House and provides authority primarily to outlease for a non- 
monetary consideration. 


NATIONAL AERONAUTICS AND SPACE ACT OF 1958 93 

The Chairman. As the law is now there must be a monetary con- 
sideration. 

Mr. Yeager. For NASA; yes, sir. It is my understanding this 
would give NASA the same kind of authority now available to the 
military departments. A case in point that was cited last year — I 
don’t know if it was this year — concerned a proposal by a group of 
citizens that areas around the runways of NASA at Chincoteague be 
leased to them for agricultural purposes in consideration for keeping 
the growth close cropped to enhance use of the runway. NASA didn’t 
have the authority to enter into that type of lease and couldn’t do it. 

The Chairman. Some bases have contracts for cutting down 
weeds 

Mr. Yeager. This was a sample. There are probably other in- 
stances where they permit them to use it for agricultural purposes 
in turn for keeping the property in such condition that it is bene- 
ficial to the military departments or to NASA themselves. 

The Chairman. Is there any discussion on that? We approved 
it last year? 

Mr. Miller. For the sake of the record, Mr. Chairman, this isn’t 
an invitation to NASA to enter into that type of contract exclusively, 
because there may be instances where the Government can recover 
money for the use of these lands. I have a case in point in California 
where the AEC has this problem, but the AEC is able to rent the land 
for a consideration and, therefore, obtain some return to the Govern- 
ment. I think the record should show where it can be rented we expect 
NASA to protect the interest of Government to this extent. Where 
it can’t be rented, I think it necessary to have this flexible language 
in the bill. 

Mr. Yeager. I should think the report could make it very clear 
that this is only to be used in those cases where it is not possible to 
get a return to the Government for the use of the land. 

The Chairman. I think that is an excellent suggestion, if you will 
recall it when you write the report. 

Mr. Yeager, (ii) By striking out “and” at the end of paragraph 
(12) of subsection (b), by striking out the period at the end of para- 
graph (13) of such subsection and inserting in lieu thereof and”, 
and by adding at the end of such subsection the following new para- 
graph : 

“(14) to require leases, before suit is brought, for past infringe- 
ment of patents.” 

This section also is identical with one that was incorporated in last 
year’s bill, Mr. Chairman. I believe the explanation of it was that 
this provides authority to settle claims against the Government for 
past infringement of patents. This, too, is something that the mili- 
tary departments now enjoy, the authority to settle, without imposing 
upon the claimant the necessity for litigation. There is one section 
in the Space Act which permits NASA authority to settle tort claims 
up to $5,000, but it is felt this is inadequate because of dollar limi- 
tations. 

This amendment would cover both full and partial settlements and 
both direct and contributory infringements and would provide author- 
ity identical to that available to the military departments. It is 
purely a matter of easing the administrative burden. 
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The Chairman. We approved that last year? 

Mr. Corman. I wonder if this affects one way or another the patent 
rights of those contractors working exclusively for the Government? 
This was not under the King subcommittee 

The Chairman. No, that did not come under the King subcom- 
mittee. 

Mr. Corman. This whole section of the law did not. We didn’t get 
started 

The Chairman. As a matter of fact, it simply grants the right to 
close out pending claims. 

Mr. Yeager. I believe this is in instances where a patent has been 
infringed by the Government, is that correct, Mr. Johnson ? 

Mr. Johnson. Yes. This has nothing to do with the so-called 
property rights in inventions provisions of the Space Act. 

Mr. Daddario. It gives an alternative to bringing suit by the claim- 
ant. The language of the bill at the moment does not have that 
latitude. 

Mr. Yeager. I believe that is right. 

Section 204 is repealed. I believe that was the Liaison Committee 
which you will find in the act on page 6. The entire section there, 
which required a military-civilian liaison committee, is being elimi- 
nated. There is nothing being replaced in the act as such, although 
the Aeronautics and Astronautics Coordinating Board which has been 
set up jointly by the Department of Defense and NASA on an admin- 
istrative basis is functioning and is doing the job that was originally 
intended for the Military-Civilian Liaison Committee. That Board is 
cochaired by the Deputy Director of NASA and by the Director of 
Defense Research and Engineering. It is divided now into a number 
of panels and is doing a job which this liaison committee was origi- 
nally set up to do. 

The Chairman. There is no need for the original committee? Is 
there any objection to that repeal ? If there is not 

Mr. McCormack. I want to ask a question. We know the history 
of this. You remember we had a provision in the original act in con- 
nection with jurisdiction on the military and the civilian. You re- 
member that ; don’t you ? 

Mr. Yeager. Yes, sir. That is still there I believe. 

Mr. McCormack. In the bill passed last year we adopted an amend- 
ment to that particular part of the organic act, which amendment I 
offered. Where would that amendment be in order in this bill? 

Mr. Yeager. Last year, Mr. McCormack, the space amendments bill 
changed the declaration of policy and purposes of the act and removed 
the language which we had initially put in there 

Mr. McCormack. That is the — 

except are primarily associated with the development of weapon systems, mili- 
tary operations, or the defense of the United States — 

In brackets — 

including the research and development necessary to make effective provision 
for the defense of United States — 

bracket — 

shall be the responsibility of and be directed by the Department of Defense ; and 
that determination of which such agency has responsibility for and direction of 
such activity shall be made by the President in conformity with section 201(B). 
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Mr. Yeager. Yes, sir. 

Mr. McCormack. My amendment clarified that for the purpose of, 
in the world of today, of strengthening on those matters which are sig- 
nificantly military, to strengthen the hands of the military, is that 
right? 

Mr. Yeager. Yes, sir. 

Mr. McCormack. Where is my amendment? Where is it? 

Mr. Yeager. Your amendment was as follows, which was a new 
provision which we put in because the language which you just read 
had been removed — 

the Department of Defense shall undertake such activities in space and such 
research and development connected therewith as may be necessary for the 
defense of the United States. 

That was your amendment. 

Mr. McCormack. Where in this bill would it be offered ? 

Mr. Yeager. In this bill it is not offered at the present time. 

Mr. McCormack. Where would I offer it in this bill, in section 204, 
where it is repealed ? 

Mr. Yeager. That is approximately where we put it in last year. 
We put in a new section called “Responsibility for defense and related 
activities.” 

Mr. Miller. Is that presently retained in the language in the law, 
or that language retained in the law ? 

Mr. Yeager. The amendment that Mr. McCormack offered was in- 
cluded in last, year’s bill which was passed by the House, but not 
taken up in the Senate, so the law actually remained unchanged. 

Mr. McCormack. On page 6 of the bill that ^ve reported out last 
year which was passed by the House and not acted on in the Senate, 
section 204 ( a) reads : 

The Department of Defense shall undertake such activities in space and 
such research and development connected therewith as may be necessary for 
the defense of the United States. 

Mr. Yeager. Yes, sir. 

Mr. McCormack. I offer that amendment now at this point because 
it is apparently the place to offer this amendment. 

Mr. Miller. Do you offer it as section 204 ? 

Mr. Yeager. We are repealing that 

Mr. McCormack. The staff can take care of that, if the amend- 
ment is adopted. 

Mr. Daddario. Could we have that reread ? 

Mr. McCormack (reading) : 

The Department of Defense shall undertake such activities in space and 
such other research and development connected therewith as may be necessary 
for the defense of the United States. 

The purpose of this amendment is, when we drafted the original 
bill there was a lot of complications about military and civilian. In 
the world of today the members of the committee felt we should 
recognize the importance of survival, that everything else was de- 
pendent upon having this country, that we all love and are proud of, 
and that everything is dependent upon that, all of our way of life and 
everything involved with it. We thought we had put language in 
there which pretty effectively met the situation, but apparently some- 
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where along the line the fight was not made at the right time by the 
Defense Department. I say this not unkindly but it is a historical 
fact, and as a result of that there is some cloudiness about the rights 
of the Defense Department. This language here is to undertake to 
specify the importance that we attach to the military aspects of outer 
space, and it is a direction to, an authority to the Defense Department 
in connection with — 

activities in space, research and development connected therewith as may be 
necessary to the defense of the United States — 

which is very important and quite necessary at this time. 

Mr. Miller. All this amendment does then is to clarify the field of 
activity of NASA with relation to the Defense Department and writes 
out any gray area that might be there. 

Mr. McCormack. That is the purpose of it. It is our hope that 
it will accomplish it. We thought the language we put originally 
in the original act would do that but apparently it didn't. I think 
the language did. And it was a unanimous report of the select com- 
mittee of which I was chairman, the unanimous action, rather, and 
we thought we had taken care of that as you remember. But certain 
developments arose later on, which are not necessary to go into and 
rehash, where, being a strong supporter of NASA as I am, neverthe- 
less I realize in the period of the world’s history that we are under- 
going, the vital importance of the military — of military aspects of 
outer space, and this language I think is vitally important in con- 
nection with that. That will not interfere with NASA in any way 
but strengthen the hand of the Defense Department in connection with 
military activities. With research and development activities. 

Mr. Van Pelt. What effect would this have on the discussion that 
has been going on in the last couple of years in connection with com- 
munication satellites? 

Mr. McCormack. Well, of course, the space council in a sense would 
have a determining voice in allocating what is military and what is 
civilian. But this language would give the Defense Department the 
power to press its point more effectively than it can under the exist- 
ing law. 

The Chairman. Let me ask the gentleman this: I recognize the 
validity of what the gentleman has to say. I think we have to give 
unto the military that which it needs to defend the United States. 
But now as to removing the gray areas, I thought, and I think today 
that every bit of space is going to be needed by the military. I think, 
following this to a logical conclusion, that there is not going to be 
anything left that isn’t going to be military. Certainly all space this 
side of the moon is military. I don’t see, for instance, communica- 
tions, ilr. Van Pelt spoke about that, I think undoubtedly communi- 
cations are vital to the military, and certainly navigation is vital to 
the military. 

[ don’t recall a single portion of the space program that hasn’t a 
military background of significance. I am wondering if it wouldn't 
lie better to relate the amendment just a little more definitely to the 
Space Council, giving the Space Council just a little more authority 
to designate which agency handles which portion of the program. 

Mr. Miller. Mr. Chairman, I realize that it is hard to define these 
two. On the other hand, this can also be said: Yet we have come to 
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recognize whereas there are certain things, certain facilities, naviga- 
tion aids that are common to both the military and civilian, never- 
theless, the military must maintain certain of its own facilities that 
the civilian does not find useful. With respect to communication satel- 
lite, I believe communication is one field of peaceful penetration of 
space that the military need not concern itself with, particularly, as 
a private communication system. The Army has told you, I believe, 
that irrespective of plans for putting up satellites for commercial 01 
private communications it must have its own type of satellite. I see 
no conflict between this and between the military any more than the 
Department of Defense maintaining a communication system on its 
own, of its own at the present time. 

That is not directly related to the commercial telephone or tele- 
graph system, although they use the commercial system, as a matter 
of fact, rather than duplicate certain facilities. I am certain that 
messages can be sent all around the world from the Pentagon or 
to places all over the world from the Pentagon without touching 
private communication facilities. I think this isn’t going to inter- 
fere with the program 

The Chairman. Let me ask, if the gentleman will yield, how will 
this affect the booster program ? 

Mr. Miller. I don’t think it will affect the booster program. I 
thing in the matter of vehicles, the trucks to carry the load, to put 
them into space, NASA will develop one type maybe, if the military 
finds it is necessary to use a NASA vehicle they are going to buy a 
NASA vehicle. Just as now you are buying vehicles from the mili- 
tary to put up nonmilitary satellites. 

That is just the truck 

The Chairman. How would this affect the solid propellant pro- 
gram ? 

Mr. Miller. I don’t think it is going to have any effect upon the 
solid propellant program because I believe that the Defense Depart- 
ment is going to select a propellant for its vehicles that it feels is 
best suited for them irrespective of NASA’s feeling in the matter. 
When it comes to putting up Nova or something of that nature cer- 
tainly NASA is going to take all data that the Defense Department 
has and use it in the development of its own facility. I don’t see any 
great clash between these two. I am very happy to see them working 
so well together in those fields where they can. But where the fields 
come, where the military has to depart from NASA, I think it should 
be so. 

Mr. McCormack. There is no inconsistency here except it does 
give a complete recognition on our part to the vital importance of 
outer space in connection with the military. On the higher circles 
this language gives them the opportunity of pressing their claim and 
showing that behind — there is a recognition on the part of the Con- 
gress of the importance of the military in connection with outer 
space. The final decision is on the high level. But it gives them 
the leverage. 

Mr. Ryan. ITas the military in fact been hamstrung in research 
and development in space? Is this going to change anything sub- 
stantially ? 


98 


NATIONAL AERONAUTICS AND SPACE ACT OF 195 8 


Mr. McCormack. Mr. Ryan, if I got into that I would open up 
a broad field that is unnecessary at the present time. We went over 
this language very, very carefully in the original act. In setting up 
the civilian agency, which I was strong for and all of us, we wanted 
to recognize the practicalities of the world of today, try to draw a 
fine working situation from legislative language, and w T e thought 
we had. Somewhere along the line the action was taken which in 
effect negated the language that we had in the original act. This 
language that I very carefully drafted is designed as I said to not 
put anyone in a superior position but certainly not put the defense 
in an inferior position when decisions are being made as to whether 
the civilian agency or the military agency should have jurisdiction 
over certain matters, as provided here, such as — 

activities in space and such research and development connected therewith 
as may be necessary for the defense of the United States. 

Mr. Van Pelt. I am pretty much in accord with your views. But 
the thing that disturbs me is the statement in yesterday’s paper by one 
of the members of the other body coming from the chairman’s — I 
don’t want to see anything that will tie down this communication to 
just a Government operation. 

Mr. McCormack. I didn't see that statement, Mr. Van Pelt. This 
language is vitally important in connection with the directions of both 
agencies, both the Defense Department and the civilian agencies in 
connection with use of outer space in connection with military pur- 
poses. 

Mr. Corman. I certainly would not argue with the defense having 
priority on the 

Mr. McCormack. It is a question of protecting 

The Chairman. It is not priority. It is just recognition of au- 
thority. 

Mr. Corman. The thing that I am concerned about is the probabil- 
ity of duplication because I can’t see how NASA is going to under- 
take anything that won’t have some military implication. I am only 
wondering under this language who would be the authority to decide 
whether DOD or NASA should proceed with a specific project. 

Mr. McCormack. The Space Council, wouldn’t it, George? 

Mr. Miller. As far as I know. 

Mr. McCormack. Where the Vice President is the Chairman of the 
Space Council. 

The Chairman. That was my point exactly. I think it would go 
back to the Space Council. The question in my mind was whether 
or not we should repeat in the amendment the suggestion that the final 
determinations in the Space Council. 

Mr. McCormack. That is understood. 

Mr. Corman. My only thought was that someone would have the 
capacity to avoid duplication of effort. 

Mr. McCormack. It is for the purpose of avoiding duplication, sav- 
ing the taxpayer money, but recognizing the responsibility of both 
agencies and the downgrading of no one, putting neither agency in 
an inferior position, but on the level of presentation, at least having 
the language in there that would be a mandate to the Defense De- 
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partment, the NASA and the Space Council to carefully consider 
these things in connection with the question of survival. 

The Chairman. You have heard the amendment. We discussed it 
last year. We adopted it last year. Is there any objection to it this 
year? 

Mr. Yeager. I want to be sure I made it clear that the current bill 
does not remove the “except” clause in the declaration of policy. 

Mr. McCormack. It would remove that. You could take care of 
that language. 

Mr. Yeager. The “except” clause remains in in the current bill. So 
the amendment suggested would be in addition to the “except” clause. 

The Chairman. Why not strike out the “except” clause and leave 
the amendment in ? 

Mr. Yeager. That may raise some additional questions. Would you 
care to hear the general counsel of NASA on this question, Mr. 
Chairman? 

The Chairman. Mr. Counsel, if you will. 

Mr. Johnson. I just think, Mr. McCormack, that we ought to go 
over the history of last year a little bit. The thing that gave rise to 
your amendment last year, Mr. McCormack, was the fact that the 
administration then proposed a complete revision of section 102 of 
the act that contains the except clause; and it would have repealed 
the except clause entirely, leaving nothing in its place. So you made 
your amendment then to replace it and to preserve the position of the 
Department of Defense in the act. It was necessary for the admini- 
stration proposal last year to contain that repeal of the except clause 
because it was proposed to repeal the provisions concerning the Presi- 
dent’s authority and the Space Council which are referred to at the 
end of section 102(b). This year the administration made a very 
different set of proposals. The Space Council not only has been re- 
tained, but the Congress has adopted a provision amending that por- 
tion of the law, and has placed it on a somewhat different basis. Our 
proposal this year leaves section 102 intact in the form in which the 
Congress considered it 3 years ago and enacted it. So if we were to 
add section 204(a) now, Mr. McCormack, it would be in a very differ- 
ent context from last year. Last year it replaced something. This 
year it would be in addition to that which is already in the act, but 
in somewhat different language. I think you would have a problem 
of a conflict, if they were both to remain. If you were to take the 
proviso out of section 102(b), which is something that we have not 
proposed this year, then you have a major redrafting problem be- 
cause it is tied in with the whole structure of 102(b) and the reference 
to the Space Council. I should think that it would be better simply to 
leave 102(b) intact. 

The whole change that gave rise to your proposal a year ago is sim- 
ply not involved this year, and we continue with the law as enacted in 
1958. You see, if we are to take the proviso out we would have quite 
a bit of difficulty because the sentence reads : 

The Congress further declares that such activities shall be the responsibility 
of, and shall be directed by, a civilian agency exercising control over aeronauti- 
cal and space activities sponsored by the United States. 
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That would include military as well as civilian. You simply can’t 
take the except clause out of there and leave the rest of it standing. 
When you leave it in there, as it is, it comes out very nicely — 

except that activities peculiar to or primarily associated with the development 
of weapons systems military operations, or the defense of the United States 
(including the research and development necessary to make effective provision 
for the defense of the United States) shall be the responsibility of and shall be 
directed by the Department of Defense. 

It goes on to say that the determination of which such agency has 
responsibility for and direction of any such activity shall be made by 
the President in conformity with section 201 (e) , which is the Space 
Council provision. This all has to stand as a whole. If we begin to 
take part of it out the whole thing would have to be reconstructed. 
Then you would have to have some reference to the Space Council, 
probably, in connection with your proposed section 204, as you men- 
tioned. I should think we would have a major drafting problem on 
our hands since we are not proposing this year, as we did last year, to 
tamper with 102 (b) . 

Mr. McCormack. Yes, but you have another major problem at hand. 
You have a problem of clarifying the language of the original act 
which by administrative action has been strictly, to some extent, down- 
grading in connection with the Defense Department. You are aware 
of what I have in mind ; you know what I have in mind. 

Mr. Johnson. Mr. McCormack, I really thought you had in mind 
the NASA’s proposal of last year to repeal this proposal of the law. 

Mr. McCormack. In the hands of the military in connection with 
the military aspects of outer space. 

Mr. Johnson. The law, as it now stands, makes it quite clear that 
the President has the power to draw this line- You wouldn’t want to 
take the except clause out without revising all of section 102(b), 
because there would be nothing for him to draw a line on if the except 
clause were not in there. I should think, now that the Space Council 
has been revived and reinvigorated, that the best thing to do would 
be to watch the manner in which this line is being drawn and this 
provision is being administered under the guidance of the new Space 
Council, rather than to attempt a legislative revision. 

Mr. McCormack. You know we put in there the working com- 
mittee which this bill is designed to repeal, 204, don’t you ? 

Mr. Johnson. Yes, sir. 

Mr. McCormack. We know the history of that. 

Where we use the word “shall” and the committee became for all 
practical purposes inoperative, is that right? 

Mr. Johnson. Yes, sir. We proposed to repeal that, however, be- 
fore it became inoperative. 

Mr. McCormack. It was felt very strongly by the select committee 
that, the working committee should l>e in operation between the agen- 
cies. I recognize under the leadership the fact that you can have a 
very effective one put in. I understand that. But on the other hand, 
the intent of Congress was not carried out so far as the working com- 
mittee is concerned. Do you agree to that? I will withdraw that. 
I won’t ask you to agree to that, I will make that as a statement of 
fact. It concerns a number of us. That was one committee that we 
placed great reliance upon in connection with the Defense Department 
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and NASA in working out these day-to-day matters, and it was a top 
level committee. Mr. Holaday was the chairman of it and he was one 
of the top-ranking men in the Defense Department before he was made 
chairman of that particular committee. And you remember when Mr. 
Webb was before us a few weeks ago he said that he didn’t say that 
but the impression was that “shall” was construed as “may.” Do 
you remember that ? 

Mr. J ohnson. I remember the colloquy. 

Mr. McCormack. You remember the colloquy? That is a good 
answer. So there is a lot of concern, you know, among some of us 
about what has happened particularly in relation to that committee 
and particularly in relation to the failure of the Defense Depart- 
ment — I will strike out the word “failure,” the fact that the Defense 
Department on one or two occasions did not make the fight for juris- 
diction in connection with the military aspects of outer space that 
some of us felt should be made. There was no public criticism at the 
time and I am not making any now except making this statement. 
That created the impression 4n our mind that the intent of the select 
committee had been downgraded by administrative action, in the in- 
terpretation of that language under the except clause. This lan- 
guage was put in there, affirmative in nature, as another expression 
of legislative intent to the Defense Department that where there was 
a strong feeling that certain activities are military that they will make 
the fight on the high level on the jurisdictional question. You under- 
stand that, don’t you ? 

Mr. Johnson. Yes, sir. I do understand that last year it was put 
in only in place of the except language, Mr. McCormack, which the 
administration proposed to repeal, and not in addition to it. My rec- 
ollection was that you wished to preserve the substance of the except 
clause in the act, and therefore this was a substitute for it. If we 
really look at the except clause and at 204, it seems to me they are 
completely duplicative, and the except clause is actually more specific. 

The Chairman. You mean the except clause in 102(b) ? 

Mr. Johnson. Yes. 

The Chairman. Is there any way that except clause could be toned 
up to meet Mr. McCormack’s idea ? 

Mr. Johnson. I think everything in 204 is said in the except clause 
and is said more specifically. I shouldn’t think that would be neces- 
sary. 

The Chairman. I remember when 102(b) was written. I remem- 
ber Mr. McCormack did put in an awful lot of time on it, and the 
select committee was very, very critical in all of its language used 
before writing the provision. 

Mr. Fulton. Why can’t we use Mr. McCormack’s approach ? Why 
do we have to get anything other than what he says? What is the 
difference? 

The Chairman. The gentleman missed it, but the counsel explained 
last year when we put in Mr. McCormack’s language — I am in favor 
of the purport of what he has in his amendment, but the counsel 
explained last year we had taken out 102(b) and therefore, the ex- 
ception which the select committee had placed in the bill was removed. 
In the bill that we reported out last year and Mr. McCormack’s 
amendment was necessary to protect the military. This year the rec- 
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ommended bill includes 102(b) with the exception which the select 
committee wrote into the bill, which exception speaks specifically that 
the military shall — that the responsibility shall be that of the De- 
partment of Defense for military purposes. 

Mr. Fulton. My point is this, I am glad to have the explanation, 
since it has been the position of Mr. McCormack, to me it has been a 
valid one, why don’t we just about do what Mr. McCormack wants 
on language. 

Mr. Mosher. It seems to me the key question is this : Does Mr. Mc- 
Cormack think that his amendment has a significance that differs 
essentially from the except clause ? 

Mr. McCormack. I do, yes. 

Mr. Fulton. That is my point, too. 

Why don’t we adopt Mr. McCormack’s language 

Mr. McCormack. I think one way we might meet it for the time 
being, Jim, if I might suggest, I realize the situation, if the report 
very strongly carries out the amendment which I ask, going back to 
the intent of Congress in connection wi£h the construction on the dec- 
laration of policy and purpose, I think that probably would be a 
very good way to meet it, showing what our intent was in connec- 
tion with the except clause. And that I think could be included in 
the report, and explain, by the staff, I would like to see it when it 
is drafted, I think that probably might for the time being meet the 
situation. 

The Chairman. Is there any objection to that thought? I think 
Mr. McCormack has an excellent idea. 

Mr. Fulton. Does the counsel approve ? 

The Chairman. Counsel could draft the language that would meet 
Mr. McCormack’s idea there and submit it to him, why, before hand, 
and we could then approve it in the draft. If there is no objection 
the matter can be disposed of in that way. 

Mr. Fulton. Does the counsel of NASA approve that approach? 

Mr. Johnson. Yes, sir. 

The Chairman. Let’s take up the next thing there ? 

Mr. Yeager. Section 205 is redesignated as section 204. This be- 
came necessary because 204 has been eliminated. Section 206 is re- 
designated as section 205, and such section as so redesignated is 
amended by striking out “semiannually” in subsection (a) and by in- 
serting in lieu thereof “once a year.” 

The effect is to require NASA to make an annual report to Con- 
gress rather than once in 6 months. They find it burdensome and it 
is a little too often to be useful. 

The Chairman. Is there any discussion on that section ? If not 

Mr. Fulton. When should the report be made? Should we have 
something in here as to the timing of the report? Can we ask the 
counsel of NASA what would be the best timing of it? Should it be 
by the fiscal year, calendar year or by your programing year? 

Mr. Johnson. I should think the most useful report would be one 
that was ready for the Congress when it came into session in January, 
and therefore the calendar year would be the best period. 

As you know, the Congress gets reports from us repeatedly while 
it is in session through presentations at hearings. This is one reason 
why we felt semiannual reports are rather unnecessary. I shouldn’t 
think it would be necessary to specify this. I feel that administratively 
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we would try to make this as helpful as possible, and that it would 
probably be based upon the calendar year. 

The Chairman. Any objection to that as read? If not it is so 
ordered. 

Mr. Miller. Can we write calendar year m there ? 

The Chairman. No, we will leave it at once a year. 

Mr. Fulton. Could we put that in the report, Mr. Miller? 

Mr. Miller. I think that might be well. 

The Chairman. Make a note to write that in the report. 

Mr. Yeager, (e) Section 304 is amended by striking out “certified 
by the Council or the Administrator, as the case may be,” in the first 
sentence of subdivision (b) and inserting in lieu thereof certified by 
the Council or the Administrator or designee thereof, as the case 
may be,”. 

The Chairman. What does that do ? 

Mr. Yeager. This amendment adds a phrase, “or designee thereof 
after the reference to the Administrator in connection with author- 
izing access to restricted data relating to aeronautical and space activ- 
ities on condition that such access is performed in requirement of duty. 
The making of these certifications, according to testimony, is a routine 
function which should be delegable by the Administrator to security 
officers and others in connection with the normal practice of DOD and 


It is so 


NASA. , . . a 

The Chairman. There is objection to that provision? 

ordered. 

Mr. Yeager. The next is the indemnification provision and I think 
Mr. King and his counsel, Mr. Hines, will discuss that. 

The Chairman. That is the last, isn’t it? 

Mr. Yeager. No, sir. We can turn to page 4 of the act: 


Sec. 2. The Act of April 29, 1941, as amended (40 U.S.C. 270e), is amended 
(1) by striking out “or the Secretary of the Treasury” and inserting in lieu 
thereof "the Secretary of the Treasury or the Administrator of the National 
Aeronautics and Space Administration”, and (2) by striking out “or Coast 
Guard” and inserting in lieu thereof “Coast Guard, or National Aeronautics and 
Space Administration.” 

This section relates to the authority to waive performance and 
payments bonds. This was also included in the act last year. It 
would give NASA the same authority now held by the military and 
the Treasury Department to waive such bonds and in effect as I under- 
stand it would permit some savings on their part since the cost of 
these frequently are borne by the Government. 

The Chairman. Yes, and sometimes the cost is very high on those 
performance bonds. If there is no objection 

Mr. Daddario. How does that affect the Coast Guard? 

Mr. Yeager. It doesn’t affect the Coast Guard. It adds it onto 
the end. The reason the Coast Guard was mentioned was because 
it was the last one in the sentence and now it is next to the last. 

The Chairman. Section 3. 

Mr. Yeager. Section 3. Section 2302 of title 10 of the United States 
Code is amended by striking out — 

or the Administrator of the National Aeronautics and Space Administration. 


and inserting in lieu thereof — 

or the Administrator or Deputy Administrator of the National Aeronautics and 
Space Administration. 
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Mr. Chairman, I believe this was not included in last year’s bill. 
I am not familiar with it. I will ask Mr. Johnson, if I may, to 
explain that. 

Mr. Johnson. This is a change in that part of title 10 of the code 
which is commonly referred to as the Armed Services Procurement 
Act and which is also applicable to the procurement activities of 
NASA. There are a number of functions under that act which are 
to be performed only by the head of the agency or head of the de- 
partment concerned, and the head of the department or head of the 
agency is especially defined in an early section of the act to include 
certain designated officials. In the case of the Department of Defense 
and the military departments, it includes the Assistant Secretaries; 
but inadvertently, I would think, when the Space Act was passed, 
it was amended only to refer to the Administrator of NASA and 
not the Deputy Administrator. Under certain provisions of the 
Space Act, there is authority for the Deputy Administrator of NASA 
to perform nondelegable functions vested in the Administrator by 
law. Relying on that provision, the Deputy Administrator has been 
authorized by the Administrator to perform these functions under the 
Armed Services Procurement Act. It is a somewhat confusing situ- 
ation however, since the Armed Services Procurement Act makes 
specific reference to Assistant Secretaries of the military departments 
but not the Deputy Administrator of NASA, and our contractors 
and their lawyers are accustomed to looking at that act rather than 
the Space Act. This is nothing but a cleanup provision to make it 
quite clear that the Deputy Administrator may perform all the func- 
tions of the Administrator. 

The Chairman. This would put NASA under the Armed Services 
Procurement Act, wouldn’t it? 

Mr. Johnson. No, sir; it is already under the Armed Services Pro- 
curement Act. It would make it clear that the Deputy Administrator 
of NASA may perform certain functions just as the Assistant Secre- 
taries of the military departments are authorized to do. 

The Chairman. There is no objection to that I am sure. That 
brings us to the indemnification provision. I want to say the com- 
mittee has a special subcommittee on the question of indemnification. 
Mr. Kins: is chairman of it. This subcommittee to my knowledge has 
worked long and diligently on the matter. I think they have come 
up with an excellent report. Since Mr. King is here, I am going 
to ask him if he will, to present the report. Mr. King, would you 
like for your counsel to read the report first for you and then you 
could explain it? 

Mr. King. Would you like to ? 

Mr. Hines. It is up to you, sir. 

Mr. King. Perhaps I could read it myself. 

The Chairman. Will you read in a loud and audible voice? 

Mr. King. Mr. Chairman, pursuant to your instructions, the In- 
demnification Special Subcommittee undertook to explore the indemni- 
fication provisions, with proposed NASA amendments thereto, of 
H.R. 7115, now under consideration by the full committee. 

The subcommittee held open hearings on June 12 and 13, and an 
executive session on June 14, at which time testimony was presented 
by Mr. John A. Johnson, General Counsel for NASA, Mr. Robert 
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Keller, General Counsel for the General Accounting Office, and by 
several representatives of commercial insurance and underwriter 
companies. The testimony thus adduced, all of which went to 
the question of the acceptability of certain proposed changes in 
the present law dealing with indemnification of NASA contractors, 
was, in the opinion of your subcommittee, sufficient in scope to ade- 
quately clarify the subject. We found no substantial disagreement 
among the witnesses on the pertinent provisions of the indemnifica- 
tion amendment. All agreed that the language of the amendment 
satisfies the needs of NASA and the position taken by the commercial 
interests. In particular, NASA offered no objection to the changes 
effected by the subcommittee. 

We did propose two changes which I shall discuss later. 

Several subquestions received the particular attention of your sub- 
committee. These included the following : 

1. Will private insurance companies be given an opportunity to 
participate in the proposed indemnification program, to the extent 
that their rates and other conditions of indemnification entitle them 
reasonably so to do ? 

This question was answered to our satisfaction in the affirmative. 
It was felt that the language of section 308(e) of NASA’s proposed 
amendments to the indemnification section (par. 1(f)) of H.R. 7115, 
gives to the Administrator sufficient flexibility of action to require 
NASA contractors to provide their own liability insurance, covering 
all, or a portion of the risk, where such may be reasonably done under 
competitive and reasonable rates and conditions. It is understood that 
private insurance companies are ordinarily willing to write public 
liability insurance policies in amounts up to $15 million to $20 million, 
but that beyond that their rates and conditions of liability become so 
excessively exorbitant as to be unreasonable, even from their own 
point of view. The Administrator is therefore given sufficient discre- 
tion to require no more public liability insurance from nongovern- 
mental sources than that which is reasonable, viewed from a point of 
view of sound business practice. At all times the Administrator will 
be required to subordinate the interests of all interested private parties, 
including those of insurance companies, to the paramount objective of 
projecting and operating a space program of highest possible quality 
and lowest possible cost, consistent with the reasonable dictates of 
prudence and sound business judgment, 

2. Will the United States be required to indemnify a contractor 
for its willful misconduct? It was felt that the proposed language 
is sufficiently flexible to allow the Administrator to include in its 
indemnity contract a provision to the effect that indemnification for 
willful misconduct shall be specifically denied. The DOD has 
reached this same conclusion, by administrative decision, based upon 
language in its act identical to the language in the bill under consid- 
eration. A sufficient legislative history was established, in the record 
of these hearings, moreover, to make clear that it is Congress inten- 
tion that the results of willful misconduct not be indemnified by the 
United States. This exclusion, however, would apply only to willful 
acts of responsible officials in the contracting company, rather than 
willful misconduct committed by subordinate agents or servants. 
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3. Is it necessary that NASA submit to the House Committee on 
Science and Astronautics, and to its counterpart in the other body, 
30 days prior to payment, a report on all proposed indemnity pay- 
ments less than $100,000, as provided in subsection (d) (2) of sec- 
tion 308 of the proposed revision of the indemnification section 
(sec. 1(f)) of H.R. 7115? 

It was felt that this provision was not necessary. Inasmuch as 
the provision in question did not give to Congress the power to dis- 
allow the payment, it follows that the submission of the report to 
Congress was a superfluous act. Its usefulnes is only to give Con- 
gress useful information. There is nothing to show that NASA will 
not supply whatever useful information Congress may desire, without 
cluttering up a statute by so requiring it. 

4. Should the indemnification provision of the proposed bill contain 
an upper ceiling of $500 million, or of any amount ? 

After much discussion on this point, it was felt that the answer to 
this question should be in the negative. To impose an upper limit 
(the proposed NASA revision to H.R. 7115 contains an upper ceiling 
of $500 million) injects so many intricate and almost unanswerable 
problems that it was felt best to eliminate the provision altogether. 
The proposed language provided, for example, that all liability 
arising out of a catastrophic event — not only to the United States, but 
to the contractor or subcontractors themselves — should be limited to 
$500 million. The committee felt that the power of the Federal Gov- 
ernment to place limitations upon the extent of tort liability created 
by State law was extremely dubious. The baffling and extremely 
vague provisions of the section dealing with the jurisdiction of bank- 
ruptcy courts (in absence of any showing of bankruptcy) caused your 
subcommittee to have serious misgivings. The proposition that all 
indemnitees should be required to submit to a possible pro rata dimi- 
nution of their claims, which requirement is inherent in the imposi- 
tion of an upper limitation of the amount of the indemnity, seemed 
to your subcommittee to involve inherent inequities. For that reason, 
we recommended the deletion of subsection 308(f) of the proposed 
revision of the indemnification provision of H.R. 7115. 

In conclusion, the indemnification provisions of H.R. 7115 are 
copied, almost verbatim, from their counterpart in the statutes govern- 
ing the operation of the Department of Defense (10 U.S.C. 2354). 
The National Aeronautics and Space Administration proposed several 
amendments to these provisions, which amendments are patterned 
largely after their counterpart in the statutes governing the operation 
of the Atomic Energy Commission (42 IT.S.C. 2210) . 

Your subcommittee recommends that the indemnification section of 
H.R. 7115, as amended by the proposed amendments submitted by the 
National Aeronautics and Space Administration, be adopted by the 
full committee, in toto, with the following exceptions : 

1. It is recommended that that portion of subsection (d) (2) of the 
proposed amendments to the indemnification section of H.R. 7115, 
commencing with the word “provided” on line 5 thereof, and continu- 
ing throughout the word “payment” at the end of said subsection, 
be deleted. 

Mr. Fulton. Can you toll us what that means ? 

The Chairman. Lets finish with the report and then go back. 
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Mr. King. 2. It is recommended that all of subsection (f) of the 
proposed amendments to the indemnification section of H.R. 7115 
be deleted. 

May I take this opportunity of expressing the thanks of the sub- 
committee for this opportunity of serving the full committee in regard 
to this matter. 

The Chairman. Now explain to the full committee those two 
changes in a little more detail. 

Mr. King. Mr. Hines, No. 1 is the change on the $500 million? 

Mr. Hines. No, sir. No. 1 is the change in the $100,000 limitation. 

The Chairman. On what page is that ? 

Mr. Hines. You will find in front of you — the amendment. 

The Chairman. Very well. 

Mr. King. Considering now recommendation No. 1, that that por- 
tion of section (d) (2) of the proposed amendment to the indemnifica- 
tion section of H.R. 7115, commencing with the word “provided,” on 
line 5 thereof 

The Chairman. This is a complete revision of section 308? 

Mr. King. That is correct. The recommendations of the subcom- 
mittee are geared into the text which was submitted to us by NASA 
with proposed changes. I am gearing the discussion into that. I 
refer again to page 3 of the proposed NASA amendments, subsection 
(d) (2) and line 5 of subsection 2, beginning with the word “provided,” 
and continuing through the rest of that subsection 2, ending with the 
last word, which is the word “payment.” 

This was discussed in my report back on page 4. Item 3 on 
page 4 of my report is the matter which is the concern of recommenda- 
tion No. 1. 

This particular clause, as it now appears, and which we are recom- 
mending be deleted, provides that before NASA honors any claim up 
to $100,000 — any claim for indemnification, which it may do without 
congressional authorization, under existing law, if I am incorrect 
check me on this — it must first submit a detailed report of the circum- 
stances of such claim for indemnification to this committee, and to 
its counterpart in the other body, and that such report must rest with 
us for a 30-dav period before NASA acts. 

Our feeling, Mr. Chairman, was that this was cluttering up a statute 
with a provision which could be very easily handled on an administra- 
tive level. If this committee desires to be advised of the nature of 
these claims up to $100,000 as they are being processed by NASA, there 
is nothing to indicate that a working arrangement could not be worked 
out that would be very satisfactory. But to require, to put it into the 
law that it must be clone, when as a matter of fact this committee 
couldn’t do anything to prevent their processing the claim if it so 
desired, then to so do we felt was a vain and unnecessary act. 

In fact, it was almost a suggestion of lack of confidence in NASA. 
We have every reason to have the utmost confidence in their willing- 
ness to cooperate with us. 

The Chairman. Why wouldn’t it be a good thing to read now to the 
full committee the revised section 308, the section on indemnification? 

Mr. King. Mr. Chairman, would you like me to dispose of No. 2 
first, and then recapitulate ? 
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The Chairman. I thought you had disposed of it ? 

Mr. King. I disposed of just one. 

The Chairman. About the $500 million. 

Mr. King. May I dispose of that? No. 2, it is recommended that 
all of subsection F of the proposed amendments to the indemnification 
section of H.R. 7115 be deleted, and subsection F is found on page 4 
of the proposed revision submitted by NASA. It carries over to 
page 5. It is proposed that that be deleted in its entirety. And the 
reason, as already explained in our report on page 5, is that the sub- 
committee felt this was injecting problems whose scope and ramifica- 
tions were almost without end. This is a situation which we would 
sincerely and devoutly hope would never come up. We are talking 
about a claim in excess of $500 million. We hope and pray this never 
will come. The chances are extremely remote that it will. In the 
event that such a claim were made, the subcommittee felt that the 
language of the proposed amendment just created too many problems. 

The problem of limiting the claim to $500 million in itself creates a 
problem. It means a pro rata reduction, of claims perhaps, although 
the statute doesn’t really say that. It leaves the question open. You 
raise the question, therefore, would the law be favoring those who were 
in a position to present their claims immediately, and that presum- 
ably would be insurance companies and those that are in the business 
of handling claims? Whereas private individuals, where there were 
deaths involved, might be considerably delayed in presenting claims 
and they might be penalized by coming to the grab Ixig after the bag 
was empty. The inherent inequities of the situation caused us some 
very serious concern. 

Also the matter of bringing in the jurisdiction of the Bankruptcy 
Court where no bankruptcy had been proven caused us serious con- 
cern. Also the problem of the F ederal Government presuming to limit 
a tort claim that was created by State statute involved some rather 
serious constitutional problems that we felt were unanswerable. 

The Chairman. Why not at this time have the revised version read 
to the committee, so the committee will know what it is, then we can 
more properly, I think, ask questions. 

Mr. Miller. Is there any time limit in which these claims must be 
filed ? 

Mr. King. Mr. Johnson, am I not correct that this would be handled 
by the ordinary statute of limitations governing the respective States ? 

Mr. Johnson. That is correct. The bill would only give NASA 
the authority to indemnify its contractors for whatever liability they 
might suffer to third parties in these cases. So the liability of the con- 
tractor would be determined by the applicable local law. This might 
be a rather complex question under certain circumstances. 

The Chairman. They vary. 

Mr. J ohnson. It would vary. Therefore, it would be inappropriate 
to try to write a uniform law into this statute. 

Mr. King. Thank you, Mr. Johnson. 

Now, Mr. Chairman, pursuant to your suggestion, would you like 
me 

The Chairman. Let’s proceed to have that read. Why not let the 
counsel read it. 
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Mr. Hines. This is the revision of 1(f) of H.R. i 115, (e), title III . 

(e) Title III is further amended by adding at the end thereof the following 
new section: 

“indemnification 

“Sec. 808. (a) With the approval of the Administrator or his designee, any 
contract of the Administration for research or development, or both, the per- 
formance of tchich involves a risk of an unusually hazardous nature , may pro- 
vide that the United States will indemnify the contractor against either or both 
of the following, but only to the extent that they arise out of the direct perform- 
ance of the contract and to the extent not [compensated by insurance or other- 
wise] covered by the financial protection required under subsection (e);” 

As you notice on your sheets, the words ‘‘compensated by insurance 
or otherwise” in brackets are deleted. The words in brackets come 
°llt. 

Mr. Chenoweth. You should tell us what comes out. I he language 
of this isn’t what we agreed on in the committee. 

Mr. King. The deletions that appear here in brackets are deletions 
that NASA itself recommended. Am I correct, Mr. Johnson? 

The Chairman. Don’t read the deletions. Read the others and we 
can see what the deletions are. 

Mr. Johnson. The material in brackets was recommended by NASA 
originally in submitting this. This is for purposes of comparisons 
with the earlier version. When your subcommittee met, Mr. Cheno- 
weth, the deletions were up for consideration. 

Mr. Chenoweth. That has nothing to do with what we are con- 
sidering now. 

Mr. Hines. No, sir. 

Liability (including reasonable expenses of litigation or settlement) to third 
persons, except liability under State or Federal workmen's compensation acts 
to employees of the contractor employed at the site of and in cminection with 
the contract for which indemnification is granted , for death, bodily injury, or 
loss of or damage to property, from a risk that the contract defines as unusuaUy 
hazardous. 

(2) Loss of or damage to property of the contractor from a risk that the 
contract defines as unusually hazardous. 

(b) A contract that provides for indemnification in accordance with sub- 
section (a) must also provide for — 

(1) notice to the United States of any claim or suit against the contractor 
for death, bodily injury, or loss of or damage to property ; and 

(2) control of or assistance in the defense by the United States, at its 
election, of any such suit or claim for which indemnification is provided 
hereunder. 

(c) No payment may be made under subsection (a) unless the Administrator, 
or his designee, certifies that the amount is just and reasonable. 

(d) Where the total amount of claims arising out of a single incident and 
certified under subsection (c) — 

(1) exceeds $100,000, payments may be made from funds specifically ap- 
propriated therefor ; 

(2) does not exceed $100,000, payments may be made from ( i ) funds 
obligated for the performance of the contract concerned, or (it) funds avail- 
able for research or development, or both, and not otherwise obligated. 

(e) Each contractor which is a party to an indemnification agreement under 
subsection (a) shall have and maintain financial protection of such type and in 
such amounts as the Administration shall require to cover liability to third 
persons and loss of or damage to the contractors property. The amount of 
financial protection required shall be the maximum amount of insurance avail- 
able from private sources, except that the Administration may establish a 
lesse)' amount, taking into consideration the cost and terms of private insur- 
ance. Such financial protection may include private insurance, private con- 
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tractual indemnities, self-insurance, other proof of financial responsibility, or 
a combinuiton of such measures. 

(g) In administering the provisions of this section , the Administration shall 
use , to the maximum extent practicable , the facilities and services of private 
insurance organizations , and the Administration may contract to pay a reason- 
able compensation for such services. Any contract made under the provisions 
of this subsection may be made without regard to the provisions of section 5 
of title 41 , upon a showing by the Administration that advertising is not rea- 
sonably practicable , and advance payments may be made. 

(h) The authority to indemnify contractors under this section does not create 
any rights in third persons which would not othertcise exist by law. 

(i) As used in this section , the term “contractor” includes subcontractors of 
any tier under a contract in which an indemnification provision pursuant to 
subsection (a) is contained. 

The (h) and (i) should be (g) and (h). 

The Chairman. That is a clerical correction. 

Mr. Miller, you had a question. 

Mr. Miller. Considering the old (d) — 

In administering the provisions of this section the Administration shall use to 
the maximum extent practicable the facilities and services of private insurance 
organizations — 

in the State of California we have a State fund for insuring these 
activities. Do I infer that this prevents insuring with a State fund? 

Mr. Johnson. I don’t recall that question ever having been raised 
before, Mr. Miller. I don’t know the nature of that State fund, or 
what its function is. The purpose of this was not only to authorize, 
but to direct to the extent practicable, NASA’s use of private insur- 
ance organizations, particularly in the field of safety regulations and 
measures and the investigative and settlement process. This does not 
duplicate the earlier provision which says that the contractor shall 
take out a certain amount of financial protection as approved by 
NASA, but it relates to other functions than the insurance function 
itself; namely, the safety, the investigative, and the claims settlement 
functions where the insurance organizations have a great deal of ex- 
pert capability which we could utilize under contract. 

Mr. Miller. This fund was built up by the State of California to 
more or less keep insurance companies in line. It is a well-recognized 
agency for this purpose. I would like to see some language written 
in here that would permit the use of such funds. I have no objec- 
tions to private insurance companies coming into this picture. But 
I wouldn’t want to see somebody stop some contractor out there from 
using the State fund; under the provision of this he has to use some 
private company. 

Mr. Casey. In the first place, Mr. Miller, the terms of this are 
more applicable to the additional liability over and above the con- 
tractor’s coverage. If a contractor in California has a contract with 
NASA, NASA will first tell him he has to get all the liability insur- 
ance that he can reasonably get. If it is a real large contract, why, 
he gets the coverage. If he has an accident which is covered and 
defined as extrahazardous the liability of which turns out to be in 
excess of his insurance coverage, that is when this comes into play. 
The application of this is to try to determine the extent of liability 
and what is a reasonable settlement. And then NASA could employ 
an adjuster from some private insurance company 

Mr. Miller. I have no objection to that. 
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Mr. Casey. How does your fund come in on that now ? 

Mr. Johnson. I think I can be more specific now in response to 
Mr. Miller’s question, because I think that what you are really con- 
cerned about is the situation where a California company is insured 
with that kind of a fund. 

Mr. Miller. Yes. 

Mr. Johnson. That is a problem which arises under subsection 
(e), rather than the last one. It refers to the kind of financial pro- 
tection which will be acceptable to us. You will see that there the 
language is very broad and is not confined to private insurance or- 
ganizations, but says “such financial protection may include private 
insurance, private contractual indemnities, self-insurance, other proof 
of financial responsibility, or a combination of such measures. 

I think that so far as that insurance-type fimction is concerned, 
the language of subsection (e) is the relevant language and is suf- 
ficiently broad. . . 

Mr. Miller. Then the language in subsection old (g), as it is here, 
in no way gives a monopoly to private insurance companies for this 
insurance? 

Mr. Johnson. Not at all. 

Mr. Miller. You say, “Not at all.” You mean it does not? 

Mr. Johnson. It does not. 

Mr. Miller. I want the record to show this very clearly. 

Mr. Daddario. I think there is one question, however, that you have 
to follow with your line of reasoning, Mr. Miller, and that is in the 
event under this indemnification section, there was some damage, 
say, in California, and the people who do run this fund have expe- 
rience in this area, the private insurance companies would be the 
ones who would be called upon to render their services and the people 
who run .vour fund would not. 

Mr. Miller. That is true. 

Mr. Casey. Is the fund you are referring to public 

Mr. Miller. Publicly owned by the State of California. 

Mr. Casey. Do they have adjusters ? 

Mr. Miller. Yes, sir. 

Mr. Casey. May I suggest this 

Mr. Miller. They make every adjustment and do all the things 
that insurance companies do. 

Mr. Casey. May I suggest this — I agree with you, I don’t think 
they should be excluded— in this (g) it looks to me like the facilities 
and services of the private insurance organizations 

Mr. Miller. How about striking out the word “private” ? 

Mr. Casey. Leave “public and private”. 

Mr. Miller. Would that be acceptable ? 

Mr. Johnson. No objection. 

The Chairman. Is there any objection on the part of anybody to 

that? . . . 

Mr. Corman has been wanting recognition for some time. Is it in 
reference to this particular amendment ? 

Mr. Corman. Yes, sir. I think the controlling language is at the 
tail end of paragraph (e), where it says what kind of financial pro- 
tection will be acceptable. I think at that point you would have 
to also insert the word “public” as well as private insurance. 
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The Chairman. Is there any objection on the part of anyone to 
inserting the words “public and” on line 5, page 4, immediately after 
the word “include”, so that will read “such financial protection may 
include public and private insurance”? 

Is there any objection to that ? 

Mr. Chenoweth. Just one question on that. The word “State” 
instead of “public” would be better. You say it is a State fund. The 
“State” would clear it up quickly. 

The Chairman. Maybe you have a city fund. 

Mr. Fulton. Could I be heard on that? I think the point of the 
provision originally was that the use of private enterprise should be 
emphasized rather than public bodies or agencies. That was a direc- 
tion to the Administrator of NASA to deal as far as possible with 
private insurance agencies and companies and institutions. I be- 
lieve that Mr. Miller has a good point about the State having a type 
of insurance. I believe counsel for NASA has hit a good point that 
I was likewise thinking of. It is the kind of financial protection re- 
quired by the Administrator of NASA of the contractor in the con- 
tract. I think we might get something in the report, but to me it 
would seem to derogate the intent of the section when vou put either 
the word “public” or “State” in it. The intent of the section was 
clearly emphasized by “private enterprise”. 

I believe the exception can be handled in the report. I don’t think 
it is possible with the many kinds of approaches the various States 
have to insurance matters to delineate on a statutory basis what the 
requirements or the policy shall be. I think a situation like Cali- 
fornia could be set out in the report to show what our intent is. But 
I don’t think you can make it a statutorv provision at this point. 
Furthermore, I think if you want the Administrator of NASA to deal 
with private enterprise as much as possible, except in certain cases, 
you better do it. 

Mr. Miller. May I answer the gentlemen ? I agree with the gentle- 
man that we should use private enterprise wherever we can, but I don’t 
believe in giving private enterprise a bonus and making NASA insur- 
ance a WPA for private enterprise or perhaps forcing some con- 
tractor who might use such a State fund continuously and gets a little 
better break on his rates, to go to another company. 

Mr. Fulton. I think you have a good point. 

Mr. Miller. I am for private enterprise as long as private enter- 
prise doesn’t put in a squeeze. I am thinking of the taxpayers at that 
time. 

The Chairman. Let me ask the counsel, Mr. Johnson, how would 
those two words 

Mr. Fulton. May I finish 

The Chairman. I am going to ask counsel — We are going to have to 
adjourn in a moment because we have no authority to meet. 

Mr. Fulton. I don’t think Mr. Miller should be left on this ques- 
tion, that competitively the Administrator of NASA should try for 
the lowest price. If it can be gotten from a public agency of a State 
or municipality, I think then private enterprise must meet the price. 
I yield to Mr. Daddario. 

Mr. Daddario. I think I have a suggestion for section 

The Chairman. Mr. Fulton has the floor. 
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Mr. Fulton. I yield to Mr. Daddario. 

Mr. Daddario. I think I have a section that will clarify (f ) . Rather 
than adding words to it, if we take out the word “private” and say 
“the facilities and services of insurance organizations,” we eleminate 
a great deal of problem in this matter. 

The Chairman. Can I ask counsel, Mr. Johnson, which language 
would you prefer there? Which language would be preferable, I will 
put it that way, the words “public and" or just strike out the word 
“private.” 

Mr. Johnson. I have to make a distinction between (e) and (f). 
If we look at (f) I would say, from NASA’s point of view, it would 
make no difference if you inserted the words “public and private,” or 
left out the adjective. It would have the same effect as far as Ave 
are concerned. It is a matter of style more than anything else for the 
-committee to decide. As far as (e*) is concerned, it a different ques- 
tion. It has to do with the insurance coverage itself: and the first 
problem arises in the second sentence where it says, “the amount of 
financial protection required shall be the maximum amount of insur- 
ance available from private sources.” This has to do Avith theamount 
rather than the source from which it is obtained. I don’t think that 
would cause any trouble because the amount will be the same. I am 
sure they AA'ould probably run on about the same kind of basis, as far 
as amount is concerned, as private companies do. Then the last sen- 
tence I personally think is broad enough as it stands to take care of 
the unusual situation in California, because it says, “other proof of 
financial responsibility, or a combination of such measures.” A note 
in the report such as Mr. Fulton recommended Avould make it quite 
clear that you didn’t intend to preclude such organizations as the 
State. Therefore. I would recommend that you not change subsection 
(e) : and that you either add “public” or strike the word “private” in 

subsection (f). „ . 

Mr. Miller. I think it is easier to strike “private’ and I so move. 

The Chairman. If there is no objection 

Mr. Fulton. Just a minute. Could avc just ask the counsel on his 
comment, when he pointed to the last sentence on the conclusion- 
inclusion of — 

private insurance, self-insurance or other proof of financial responsibility or a 
combination of such measures — 

it should be pointed out that the sentence includes the Avord “may” 
which is permissive, giving a very broad discretion to the Adminis- 
trator of NASA in handling situations of this kind, such as Mr. Miller 
suggests, is that not correct ? 

Mr. Johnson. That is correct. I can see the purpose of the sentence 
merely as exposing, you might say, to public gaze the great variety of 
ways in which this requirement of 'financial responsibility can be settled 
and that NASA is to use its best judgment and be quite flexible 

in achieving it. . 

Mr. Fulton. I Avould like Mr. Casey to hear this particularly. 

The Chairman. Just proceed with your statement. We are going 
to haA-e to adjourn. We are running overtime. 

Mr. Fulton. I want them to hear. Actually in (e) then, the 
counsel of NASA says that the language is satisfactory as it is, because 
there is a broad discretion in the Administrator of NASA to handle 


114 NATIONAL AERONAUTICS AND SPACE ACT OF 1958 

such a situation as Mr. Miller suggests in California. But in section 
(f ) the counsel says that it is merely a matter of literary construction 
as to what the effect will be. On that point I would have to object to 
the elimination of the words “private enterprise.” I think they have 
a place in this. 

The Chairman, (f ) has been stricken out. 

Mr. Fulton. We were discussing it and there was objection. So 
it was not by unanimous consent that it was stricken. I don’t under- 
stand that it w'as stricken out. 

The Chairman. By the subcommittee. Certainly it was recom- 
mended — 

Mr. Hines. That is old (g) , sir, that we are talking about. 

Mr. Chenoweth. I am inclined to concur with the gentleman from 
Pennsylvania, that this should be taken care of in the report rather 
than in the bill. I think we ought to retain the private insurance 
designation. As a member of the subcommittee I don’t recall this mat- 
ter even came before us at all. Does our distinguished chairman have 
any recollection of that ? 

Mr. King. The problem was not raised. 

Mr. Chenoweth. We don’t want to preclude the California State 
fund to participate in this and I think it can be handled in the report. 

The Chairman. My thought is, gentlemen, that what our discussion 
has revealed shows the Chair that the subcommittee w^ent into this 
matter. The subcommittee has presented a very excellent report, some 
very fine recommendations, and since now it is after 12 and the House 
is in session, and it is the first session that we have had since the 
holidays, I suggest that we adjourn until tomorrow, that we restudy 
the subcommittee report and we meet at noon and dispose of the 
matter. 

Mr. Miller. Noon? 

The Chairman. At 10. 

Mr. Fulton. Could we have counsel prepare for us language for 
the report as an alternative to changing the language in the bill itself ? 
Would you do that for the next time ? 

Mr. Hines. Yes. 

The Chairman. If there is no objection, we will adjourn until 
tomorrow morning at 10 o’clock. 

(Whereupon, at 12:09 p.m., the committee was adjourned to re- 
convene at 10 a.m., Tuesday, July 11, 1961.) 


TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


TUESDAY, JULY 11, 1961 

House of Representatives, 
Committee on Science and Astronautics, 

Washington, D.C. 

The committee met at 10 a.m., in room 214-B, New House Office 
Building, Hon. Overton Brooks (chairman) presiding. 

The Chairman. The committee will come to order. 

This morning we have as a carryover from yesterday the subcom- 
mittee’s report on indemnification which was fully discussed yester- 
day, and some questions asked of the subcommittee headed by our 
colleague, Mr. King. 

Who were the other members of the subcommittee, do you know, 
Phil? 

Mr. King. Mr. Casey, Mr. Corman, Mr. Clienoweth, and Mr. Bass 
were the other four members, Mr. Chairman. 

The Chairman. I think the report is a most excellent report. Our 
discussion of yesterday after discussing certain features that were 
ironed out and explained to the committee, backs up my thought 
that it is a good report. Is there any further discussion on that 
report? 

Mr. Daddario. Mr. Chairman, I would like to inquire into the re- 
moval of the $500 million ceiling. I wonder, first of all, if by the re- 
moval of it we are not opening up a Pandora’s box, so to speak ? It 
would seem to me that in any case involving a disaster of that propor- 
tion, we run into the proposition of needing some kind of a ceiling 
imposed on the total amounts of moneys that can be paid to claimants, 
either through insurance coverage or overages which would upon 
themselves place an artificial limitation of the assets of the company 
or people involved, or by the earning capacity over a period of time. 

In every such circumstance there is always a method worked out 
to meet that particular situation, and these artificial or actual limits 
are utilized in order to confine the claims, and to bring order out 
of chaos. 

Admittedly, a damage situation which resulted in $500 million or 
more, or figures even less than that would be a matter of serious pro- 
portions. Yet, because the Government is involved, I am concerned 
about the possibility that there will not be a limitation, that rather 
than limit it, liability would be enlarged beyond all proportions. I 
wonder if we aren’t making a mistake in not leaving in the $500 million 
limitation. 

I would think that the Senate would keep it in and I would think 
that somebody from the Joint Committee on Atomic Energy would 
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also propose this. It does have certain merit. I think we ought to 
consider this particular aspect, and I wonder 

The Chairman. That is one of the major points that the sub- 
committee considered, isn’t that right, Mr. King? 

I was impressed yesterday by Mr. King’s explanation of the sub- 
committee report. If liability is limited to a certain amount, that is 
going to open up a Pandora’s box. If there is a large claim, then a 
few claimants are going to rush to get their claims approved and paid 
before the rest can do so before the limit is reached, isn’t that right? 

Mr. Kino. That is exactly correct. We discussed this item, I sup- 
pose, longer than any other single item before us. 

The very point that the distinguished gentleman from Connecticut 
has now raised was raised before our subcommittee. We went through 
that, and we recognized that there was merit in that argument. But, 
when we faced the actual provisions of subsection (f), we found our- 
selves confronted with so many legal arguments which, in our opinion, 
were very uncertain and muddy, and even indefensible, that we just 
did not feel that we wanted to take upon ourselves the burden of 
having to go on to the floor of the House to defend subsection (f ) . 

For example, it says right on the face of it that the amount of lia- 
bility shall be limited to $500 million. You are confronted imme- 
diately with a very serious constitutional question of whether the 
Federal Government has any legal right at all to limit the amount 
of liability under a tort created by State law. I, in my own heart, 
very seriously have doubts. I have very serious reservations and 
doubts whether we have such jurisdiction to do that. 

The Chairman. If the U.S. Government is liable for a portion of 
a claim, in the instance of one claimant, how can the U.S. Govern- 
ment say it is not liable to another claimant, based on the same claim, 
same state of facts, and the same tort ? Is that correct ? 

Mr. King. That is absolutely correct, Mr. Chairman. 

Furthermore, there are some international implications here that 
may or may not have substance. But, the subcommittee was not 
satisfied that there might not be some international implications. 

We are in the process now of trying to work out basic ground rules 
for tort liability and the like which will apply among all nations. 

We haven’t made too much progress in this field, it is true, and we 
understand this is the great legal horizon that we are now facing. 

If we enter negotiations with Russia and other foreign countries on 
the matter of tort liability and, at that time have laws on our own 
statute books which limit liability, then that perhaps might be used 
against us in some way. 

Other countries could say, “Well, you have limited your liability. 
We will limit our liability.” Only they might not be quite so generous. 
Instead of fixing it at $500 million, they might fix it at $100 million 
or $1 million or any other arbitrary figure they select. This might bo 
a matter of great embarrassment to us. 

Mr. Anfuso. Have you had any legal research on this, Mr. King? 

Mr. King. We discussed the matter at some length with Mr. John- 
son and others before the committee. Mr. Johnson, I don’t want to 
put words in your mouth. Perhaps you would like to discuss this 
matter. 
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You will recall that we did ask you the question and your answer, 
as I remember, was that you felt there were probably no international 
implications but you acknowledged that there might possibly be. 

We didn’t pursue the matter much further. Since we decided to 
eliminate subsection (f) anyway, we did not feel that further re- 
search was necessary. 

If you woud like to discuss the matter 

Mr. Johnson. That is correct, Mr. King. You did ask me to find 
out from the State Department whether this sort of limitation would 
violate any of the existing treaties or international agreements which 
the United States is a party to. 

I did provide the committee with assurance that, it would not violate 
any such agreements or treaties. Aside from the international legal 
aspects, however, the constitutional question, I know, gave the sub- 
committee a good deal of difficulty. At that time that I was testify- 
ing I pointed out this provision had been modeled word for word after 
an analogous provision in the Atomic Energy Act, and that the consti- 
tutional question apparently had not concerned the Congress or, if it 
had, the Congress felt it had been satisfactorily resolved at the time 
that act was passed. 

We did some research on that and found that there had been a few 
law review notes written speculating on the question of constitutional- 
ity and a few memorandums introduced in the record at. the time the 
Atomic Energy Act was up for consideration. 

I would say no one of these comments or memorandums really dealt 
comprehensively with the problem. They all recognized that there 
were possible constitutional questions, but the writers came to the 
conclusion that such a provision was probably constitutional, and we 
have provided the subcommittee with those citations. 

But I would have to agree that there are certainly serious constitu- 
tional doubts about it. There is no way of resolving those finally at 

this point. ... 

Mr. King. Commenting just further on the international picture, it 
is true you did indicate to us that you had been assured that this did 
not violate any existing treaties or understandings. 

The concern of our committee was not alone whether we violate 
existing treaties, but whether this might not possibly be embarrassing 
as we faced future treaties and agreements that might be entered into 
as we move toward working out basic ground rules for space law. 
That was the thing that concerned the committee most. 

Mr. Johnson. I understood that. You asked the first specific ques- 
tion and I was able to give you that assurance. I could not give you 
the assurance on the other point. It was too speculative. 

Mr. King. I wanted to clear up the record and show there was a 
legitimate uncertainty in the minds of the subcommittee on the matter 
of future agreements that might be entered into, although we were 
satisfied that there was no conflict as far as existing treaties were 
concerned. 

Carrying it just one step further, Mr. Chairman, first, there was this 
international matter that concerned us. Second, there was a possible 
constitutional question of limiting liability that concerned us. Third, 
there, was this matter of the bankruptcy courts. Subsection (f) does 
try to tie into our bankruptcy law and utilize the bankruptcy courts 
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and the jurisdiction of the bankruptcy courts. But, that also raised 
in our minds some very serious questions because this technically may 
not involve a bankruptcy. 

It may or may not. We don’t know. There are conceivable consid- 
erations where bankruptcy would not be involved, but where the juris- 
diction of the bankruptcy court would be invoked. 

That to us raised some serious questions. 

Then, there is the overall problem of the pro rata reduction. There 
was no means in subsection (f ) for effectuating an equitable pro rata 
reduction. This meant, as we suggested before, that it would be a 
sort of first come, first served situation which would mean that those 
who were in a position to prosecute their claims quickly might be 
paid off in much fuller measure than those that were not in a position 
to do so. 

So, all in all, Mr. Chairman, the members of the subcommittee 
felt that there were so many unanswered legal questions posed in 
subsection (f) that we just did not feel that we could in good con- 
science go upon the floor of the House and defend it as it was written. 

The Chairman. I think that fully explains it. 

Mr. Daddario. It doesn’t fully explain it 

The Chairman. I think we are going to have to set it aside and 
hear the witnesses this morning. 

Mr. Daddario. I would just like to comment on this particular 
point. It is not a persuasive argument to me that the law would be 
administered on a first come, first served basis, whether there was a 
limitation on it or not. 

I doubt that the courts would handle it or allow it to be handled 
in such a way. I couldn’t conceive of such a disaster occurring with- 
out the courts setting up a special means through which all claims 
would be handled in the same manner. I doubt that any other proposi- 
tion could adhered to. I feel that, regardless of the limitation, all 
claims would be handled under some kind of a committee arrange- 
ment as set forth by the court through which all claims would have 
to be processed. I don’t think there is any question but that there 
would be that kind of control. It is not a logical argument that we 
should eliminate this subsection because of the fact that some people 
may get preferential treatment. 

I don’t think that could possibly happen. I do think that what 
would or could happen would be that under such an arrangement 
there would be a larger possibility of payment by the Government 
because there would be no limitation to impose a top limit of claim 
in any particular case. 

The Chairman. The real limit would be the appropriations. I 
think we have witnesses here this morning. We apparently can’t get 
together on the subcommittee report. 

Mr. Van Pelt. I would like to move adoption of the report. 

The Chairman. The gentleman moves the adoption of the report. 
All in favor say “aye.” 

All opposed ? 

The ayes have it. The report will be adopted. 

We are going to wait until a little later until more members of the 
committee are here to pass on the bill. We have gone over all sec- 
tions of the bill and this was the last section. All sections are ap- 
proved by the committee as of yesterday. Later on this morning, 
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we will have a vote on the bill itself, as amended by the subcommittee’s 
report. 

(Whereupon, the committee proceeded to further business.) 

The Chairman. The hour of 11:30 has arrived. All the members 
have been notified, have they not, Mr. Finch, that we would have a 
vote on the pending bill, H.R. 7115, as amended by the committee, 
inserting the recommendations of the King subcommittee on the 
indemnification provisions ? 

The committee has thus far uniformly and I think unanimously 
approved every portion of the bill. 

Are you ready for the question? 

Mr. Fulton. Mr. Chairman, at the time we had a last meeting on 
legislative matters, there was a rollcall that had been demanded on 
the motion concerning Edward Yellin. I made a motion on that. 
Because there was not a quorum present, the rollcall was not com- 
pleted. Might I suggest 

The Chairman. I suggest to the gentleman that it is really not in 
order for this morning. We are planning additional hearings. As 
a matter of fact, we have before the committee a bill which will amend 
the National Science Foundation Act to prevent the reoccurrence of 
the Yellin case. It would seem to me that would be the proper time 
for the motion. 

Mr. Fulton. The motion was made, seconded, and the rollcall 
was in process. That should be completed before there can be any 
other business before the committee. 

The Chairman. The gentleman will agree to take that up, won’t 
he, next week ? 

Mr. Fulton. I would like to have the rollcall on Yellin, that we 
are recommending to the National Science Foundation that the grant 
of $38,000 not be made to this man who has been sentenced to a Fed- 
eral penitentiary because he refused to answer the question before the 
Un-American Committee at to whether lie had been a Communist. 

That rollcall had been demanded and it was put off to the next 
meeting. The record will show it. I have to ask that the rollcall 
be made. 

The Chairman. I don’t want anything to be done about it. They 
have agreed not to do anything. We are taking up a bill to make it 
legally impossible to do that. 

Mr. Fulton. I think you will find in the rules of the House that 
when a rollcall is in progress you must finish the rollcall before 
other business can be brought up. 

Mr. Bass. I suggest we put this over. 

The Chairman. What is that? 

Mr. Bass. I ask that we not act on Mr. Fulton’s motion now. This 
is a public hearing. I think we ought to postpone it until such time 
as we are in executive session. I move we do that. 

The Chairman. Is there objection to that suggestion ? 

Mr. Fulton. I want the vote on Edward Yellin. I want a time set. 
I must say to you that based on the House rules, once a rollcall is 
started, it must be completed before other legislation business comes. 

Mr. Anfuso. Mr. Chairman, will the gentleman from Pennsyl- 
vania object if we take it up next time? Let’s finish this business. 

I think we can all agree we will take it up next time. 
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Mr. Bell. There was a question of a quorum as I understand it. 

The Chairman. AYe will take up the matter in regular course. 

Mr. Fulton. Hold just a moment. 

I want the vote on Edward Yellin that I asked for. It had been 
granted. If it is going to be put over until tomorrow, that is all 
right. Notify everybody and I will agree to it. I just don't want it 
postponed indefinitely. 

The Chairman . The Chair has no intention of postponing the 
gentleman's motion indefinitely. The gentleman will know what the 
committee thinks about his motion in due course. 

AVe are going to take the whole matter up next week. It would 
seem to me that is a proper time. Unless I am overruled, I am going 
to rule we will take it up next week. 

Mr. Riehlman. May I make a suggestion ? If it is a matter of dis- 
posing of this problem, in which apparently Mr. Fulton is very 
interested, wouldn’t it be proper to have an executive session either 
tomorrow or whatever day you want, and to set it for a period of time 
so that we can discuss it and then let the committee act ? 

The Chairman. AA T e have witnesses summoned for tomorrow and we 
have the Yellin matter set for next week. 

Mr. Bass. AATiat is the rush about this ? 

Mr. Fulton. There is no rush but I want a record vote on Edward 
Yellin. 

Mr. Miller. I make a point of order, that we were to vote on this 
matter at 11 :30. It is now 11 :30 and I say we should proceed to vote on 
the bill before us. 

The Chairman. The point of order is good. The bill, H.R. 7115 
is now before us as amended by the King subcommittee report, which 
changes the indemnification provision. 

Are you ready for the question ? 

Mr. Finch, would you call the roll? All in favor of H.R. 7115, as 
amended, will make it known by saying “aye.” All those opposed 
by the same sign. 

Mr. Finch. 

Mr. Finch. Mr. Brooks. 

The Chairman. Aye. 

Mr. Finch. Mr. Martin. 

Mr. Miller. 

Mr. Miller. Aye. 

Mr. Finch. Mr. Fulton. 

Mr. Fulton. Aye. 

Mr. Finch. Mr. Teague. 

Mr. ChenoTveth. 

Mr. Chenoweth. Aye. 

Mr. Finch. Mr. Anf uso. 

Mr. Anfuso. Aye. 

Mr. Finch. Mr. Van Pelt. 

Mr. Van Pelt. Aye. 

Mr. Finch. Mr. Karth. 

Mr. Karth. Aye. 

Mr. Finch. Mr. Bass. 

Mr. Bass. Aye. 
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Mr. Finch. Mr. Hechler. 

The Chairman. I have Mr. Hechler’s proxy. He votes “aye.” 

Mr. Finch. Mr. Riehlman. 

Mr. Riehlman. Aye. 

Mr. Finch. Mr. Daddario. 

Mr. Daddario. Aye. 

Mr. Finch. Mrs. Weis. 

Mrs. Weis. Aye. 

Mr. Finch. Mr. Moeller. 

Mr. Mosher. 

Mr. Mosher. Aye. 

Mr. Finch. Mr. King. 

Mr. King. Aye. 

Mr. Finch. Mr. Roudebusli. 

Mr. Roudebush. Aye. 

Mr. Finch. Mr. Roush. 

Mr. Morris. 

Mr. Morris. Aye. 

Mr. Finch. Mr. Bell. 

Mr. Bell. Aye. 

Mr. Finch. Mr. Casey. 

Mr. Randall. 

Mr. Randall. Aye. 

Mr. Finch. Mr. Davis. 

Mr. Davis. Aye. 

Mr. Finch. Mr. Ryan. 

Mr. Corman. 

Mr. Corman. Aye. 

Mr. Finch. Mr. McCormack. 

The Chairman. How does that tally ? 

Mr. Finch. On this vote 20 members vote “yes.” There were no 
“nays.” 

The Chairman. The bill, as amended, is approved by the commit- 
tee. Unless there is objection, I w T ill ask the staff to take 7115 and 
attach the amendments that have been approved by the full committee 
and introduce it as a clean bill for consideration by the House of 
Representatives. 

Mr. Fulton. Mr. Chairman. 

The Chairman. I would make this suggestion about the timing 
before the Rules Committee. I would think that we might work this 
out in order to take it up by suspension of the rules; the vote is unani- 
mous here. It is a bill that we all agree on. It might be that we could 
push it forward faster by taking it by that route. 

Unless there is objection 

Mr. Miller. I suggest that be left to the discretion of the Chair. 

The Chairman. I will leave it to the discretion of the leadership. 

Mr. Fulton. A parliamentary inquiry. On the language of the bill : 
I understand that the emphasis on private enterprise and the use of 
private enterprise, except where there might be State or local insur- 
ance agencies, has not been taken out of the bill. That language was 
not changed in the matter of indemnification. We had language in 
the previous legislation that had emphasized the use of private en- 
terprise and private insurance companies and agencies, where pos- 
sible, for indemnification coverage. I had objected to taking that out, 
I just wanted to make sure that the adoption of this approval of the 
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bill and reporting it out has not changed that language. My under- 
standing was it had not. 

The Chairman. The question is a parliamenary inquiry, and I will 
say to the gentleman that the committee agreed unanimously that we 
would have the counsel write in the report a clarification of that sit- 
uation. If the gentleman wishes to see it before 

Mr. Fulton. That is all right, as long as the private-enterprise pro- 
vision is in the bill. 

The Chairman. We are all in favor of private enterprise. That 
completes the bill. 

Before any members leave, may I interrupt a moment. Mr. Ryan 
came in a little late. If there is no objection, we are going to let him 
vote for the bill. Y ou are for it, aren’t you ? 

Mr. Ryan. I vote “aye.” 

The Chairman. If there is no objection, it is so ordered. 

(Whereupon, at 10:30 a.m., the committee was adjourned.) 


TO AMEND THE NATIONAL AERONAUTICS AND SPACE 

ACT OF 1958 


THURSDAY, JULY 13, 1961 

House of Representatives, 
Committee on Science and Astronautics, 

W ashington, D.C. 

The committee met, pursuant to adjournment, at 10 a.m., in room 
214-B, New House Office Building, the Honorable Overton Brooks 
(chairman) presiding. 

The Chairman. At this time then we want to take up H.R. 8095. 

the clean bill that I introduced. Do I hear a motion to approve 

Mr. Anfuso. I so move. 

Mr. Karth. Second. 

The Chairman. It has been moved and seconded. 

(Editor’s Note— H.R. 8095 supersedes H.R. 7115.) 

[H.R. 8095, 87th Cong., 1st sess.] 

A BILL To amend the National Aeronautics and Space Act of 1958, as amended, and for 

other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled , That the National Aeronautics and Space 
Act of 1958, as amended, is amended as follows : 

(a) Section 203 is amended — 

(i) by striking out “to lease to others such real and personal property;” 
in paragraph (b) (3) and inserting in lieu thereof the following: “to lease 
to others such real and personal property, and any such lease may provide, 
notwithstanding section 321 of the Act of June 30, 1932 ( 40 U.S.C. 303b) ! 
or any other provision of law, for the maintenance, protection, repair, or 
restoration, by the lessee, of the property leased, or of the entire unit or 
installation where a substantial part of it is leased as part or all of the 
consideration for the lease ; 

(ii) by striking out “and” at the end of paragraph (12) of subsection (b), 
by striking out the period at the end of paragraph (13) of such subsection 
and inserting in lieu thereof, 41 ; and”, and by adding at the end of such sub- 
section the following new paragraph : 

“(14) to acquire releases, before suit is brought, for past infringement of 
patents.” 

(b) Section 204 is repealed. 

(c) Section 205 is redesignated as section 204. 

(d) Section 20(5 is redesignated as section 205, and such section as so redesig- 
nated is amended by striking out “semiannually” in subsection (a) and by in- 
serting in lieu thereof “once a year”. 

(e) Section 304 is amended by striking out “certified by the Council or the 
Administrator, as the case may be,” in the first sentence of subdivision (b) and 
inserting in lieu thereof “certified by the Council or the Administrator or de- 
signee thereof, as the case may be,”. 

(f) Title III is further amended by adding at the end thereof the following 
new section : 
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“iNDEMN IFIC ATI ON 

“Sec. 308. (a) With the approval of the Administrator or his designee, any 
contract of the Administration for research or development, or both, the per- 
formance of which involves a risk of an unusually hazardous nature, may pro- 
vide that the United States will indemnify the contractor against either or both 
of the following, but only to the extent that they arise out of the direct perform- 
ance of the contract and to the extent not covered by the financial protection re- 
quired under subsection (e) : 

“(1) Liability (including reasonable expenses of litigation or settlement ) 
to third persons, except liability under State or Federal ^Workmen’s Com- 
pensation Acts to employees of the contractor employed at the site of and 
in connection wi<*!i the contract for which indemnification is granted, for 
death, bodily injury, or loss of or damage to property, from a risk that the 
contract defines as unusually hazardous. . . . . 

(2) Loss of or damage to property of the contractor from a risk that the 
contract defines as unusually hazardous. 

“(b) A contract that provides for indemnification in accordance with sub- 
section (a) must also provide for — 

“(1) notice to the United States of any claim or suit against the contractor 
for death, bodily injury, or loss of or damage to Property ; and 

“(2) control of or assistance in the defense by the United States, at its 
election, of any such suit or claim for which indemnification is provided 

hereunder. . . 

“(c) No payment may be made under subsection (a) unless the Administrator, 

or his designee, certifies that the amount is just and reasonable. 

“(d) Where the total amount of claims arising out of a single incident and 

certifled^under^b^ctioo 1)ayments may be made from funds specifically 

appropnatwl ^jerefor^ $1000(K) payments may l>e made from (i) funds 

obligated for the performance of the contract concerned, or (u) funds avau- 
lble for research or development, or both, and not otherwise obligated. 

“(e) Each contractor which is a party to an indemnification agreement under 
subsection (a) shall have and maintain financial protection of such type and in 
such amounts as the Administration shall require to cover liability to third 
persons and loss of or damage to the contractor’s property. The amount of flnan- 
oial nrotection required shall be the maximum amount of insurance available 
from private soimces, except that the Administration may establish a lesser 
amount taking into consideration the cost and terms of private insurance. Such 
financial protection may include private insurance, private contractual indemni- 
ties, self-insurance, other proof of financial responsibility, or a combination of 

RU ^ f T C Ui administering the provisions of this section, the Administration shall 
use to the maximum extent practicable, the facilities and services of private 
insurance organizations, and the Administration may contract to pay a reason- 
able compensation for such services. Any contract made under the provisions of 
this subsection may be made without regard to the provisions of section 5 of title 
41, upon a showing by the Administration that advertising is not reasonably 

practicable, and advance payments may be made. 

“(g) The authority to indemnify contractors under this section does not create 
any rights in third persons which would not otherwise exist by law. 

“(h) As used in this section, the term ‘contractor’ includes subcontractors 
of any tier under a contract in which an indemnification provision pursuant to 

RU SEC Ct 2° n The Act° of 1 Apdl 29, 1941, as amended (40 U.S.C. 270e), is amended 
(1) bv striking out “or the Secretary of the Treasury” and inserting in iieu 
thereof “the Secretary of the Treasury or the Administrator of the NatioMl 
Aeronautics and Space Administration”, and (2) by striking out oiCoastGuard 
and inserting in lieu thereof “Coast Guard, or National Aeronautics and Space 

Administration”. _ . 

Sec 3. Section 2302 of title 10 of the United States Code is amended by strik- 
ing out “or the Administrator of the National Aeronautics and Space Administra- 
tion.” and inserting in lieu thereof “or the Administrator or Deputy Adminis- 
trator of the National Aeronautics and Space Administration.” 

Mr. Fulton. I want consideration later of a possible committee 
amendment on page 3, lines 14 and 15. It is a technical amendment 


NATIONAL AERONAUTICS AND SPACE ACT OF 19 58 125 

limiting the reference to employees of the contractor employed at the 
site. I think “at the site’ 7 should be removed because these experi- 
ments are now getting so big that the site of a NASA experiment 
doesn’t mean much any more. 

The Chairman. This was approved by the subcommittee and the 
full committee after long discussion. 

Mr. Fulton. I say for committee amendment later. 

The Chairman. If the committee wishes to take up an amendment 
to the bill at a later date, fine. You have heard the motion duly 
seconded. Mr. Finch, will you call the roll? All in favor of the 
approval of the bill H.R. 8095 make it known by saying “aye.” 

Mr. Morris. Are we voting that the bill be reported favorably to 
the House? 

The Chairman. Correct. 

Mr. Finch. Mr. Brooks? 

Mr. Brooks. Aye. 

Mr. Finch. Mr. Martin? 

Mr. Miller? 

Mr. Fulton? 

Mr. Fulton. Aye. 

Mr. Finch. Mr. Teague? 

Mr. Chenoweth? 

Mr. Chenoweth. Aye. 

Mr. Finch. Mr. Anf uso ? 

Mr. Anfuso. Aye. 

Mr. Finch. Mr. Van Pelt? 

Mr. Van Pelt. Aye. 

Mr. Finch. Mr. Karth? 

Mr. Karth. Aye. 

Mr. Finch. Mr. Bass? 

Mr. Hechler? 

Mr. Hechler. Aye. 

Mr. Finch. Mr. Riehlman ? 

Mr. Riehlman. Aye. 

Mr. Finch. Mr. Daddario? 

Mr. Daddario. Aye. 

Mr. Finch. Mrs. Weis? 

Mr. Moeller ? 

Mr. Mosher ? 

Mr. Mosher. Aye. 

Mr. Finch. Mr. King? 

Mr. King. Aye. 

Mr. Finch. Mr. Roudebush ? 

Mr. Roudebush. Aye. 

Mr. Finch. Mr. Roush? 

Mr. Roush. Aye. 

Mr. Finch. Mr. Morris ? 

Mr. Morris. Aye. 

Mr. Finch. Mr. Bell ? 

Mr. Bell. Aye. 

Mr. Finch. Mr. Casey ? 

Mr. Randall ? 

Mr. Randall. Aye. 

Mr. Finch. Mr. Davis ? 


126 NATIONAL AERONAUTICS AND SPACE ACT OF 1958 

Mr. Davis. Aye. 

Mr. Finch. Mr. Ryan ? 

Mr. Ryan. Aye. 

Mr. Finch. Mr. Corman? 

Mr. Corman. Aye. 

Mr. Finch. Mr. McCormack ? 

On this vote, 19 members vote “yes,” no member votes “no.” 

The Chairman. We have a quorum. The bill is approved and will 
be reported to the House favorably. 

Mr. Fulton. I make a motion to authorize the chairman to take 
the necessary steps. 

The Chairman. Would your motion permit perhaps considering 
the bill by suspension of the rule ? 

Mr. Fulton. I will be glad to add that. 

The Chairman. You have heard the motion. All those in favor 
make it known by saying “aye.” Those opposed, by saying “no.” 
The ayes have it. 

The Chair will take the necessary steps. 

I have a very short statement that I want to make at this time. 

I have here the preliminary staff report covering the problems of 
management and funding of the weather satellite program which I 
consider an outstanding review of the current situation and the prob- 
lems which are presented. I will release this report to the press some- 
time this afternoon. I expect that what is decided in the weather 
satellite program may well establish a precedent for the management 
of subsequent space programs in which NASA will be involved in 
satisfying the requirements of other agencies of the Government. The 
members of the committee will be furnished a copy of this study this 
afternoon. I hope you will look it over very carefully before the hear- 
ings on this subject come up. 

(Whereupon, the committee proceeded to further business.) 


APPENDIX 


Chamber of Commerce of the United States, 

Washington , D.C . , June IS , 1961. 

Hon. Overton Brooks, 

Chairman , House Committee on Science and Astronautics , 

House Office Building , Washington , D.C. 

Dear Mr. Chairman : The Chamber of Commerce of the United States here- 
with submits recommendations regarding H.R. 7115. 

The bill would revise the National Aeronautics and Space Act of 1958 by 
providing the National Aeronautics and Space Administration with authority to 
indemnify contractors against unusually hazardous risks arising out of research 
and development contracts and eliminating the statutory requirements for a 
Civilian-Military Liaison Committee. 

The bill also would give NASA authority to settle patent infringement claims, 
waive payment and performance bonds in cost-type construction contracts, and 
lease Government property for nonmonetary consideration, similar to that 
provided the military departments. 

The national chamber is particularly interested in the proposed indemnifica- 
tion provisions. NASA should have the same authority to indemnify research 
and development contractors that Congress has provided the Department of 
Defense. This is particularly important where NASA and DOD are placing 
large contracts with the same industry. 

The Department of Defense has submitted to Congress several bills to broaden 
its current indemnification authority to include production type contracts. 
Congress has been reluctant to consider such legislation. Although favoring 
approval of the indemnification provisions of H.R. 7115, as amended, the national 
chamber wishes to make it clear that it favors extension of indemnification, 
where insurance is unavailable, to include production type contracts and also 
common and contract carriers transporting for the Government or its con- 
tractors. 

The chamber believes the Federal Government should recognize that its 
contractors (of any tier) are entitled to full protection against loss or liability 
to third persons from unusually hazardous risks. But Government indemnifica- 
tion covering unusually hazardous risks should be limited thereto and should 
not be authorized except to the extent that private insurance is unavailable. 

Certain revisions to section 1(f) of H.R. 7115 were submitted to your com- 
mittee by NASA. The chamber generally supports the revised language but 
makes the following suggestions. 

It was suggested by a witness from the General Accounting Office that the 
committee might wish to consider a modification of subsection (e) of the pro- 
posed revisions to provide that determination by the administration of the 
amount of private source financial protection required of the contractor be 
based on all facts and circumstances pertaining to the particular contractual 
activity rather than primarily on the cost and terms of available private in- 
surance. The chamber recommends that you do not adopt this suggestion. 

The witness from the GAO also suggested that the provisions of subsection 
(g), requiring the use of facilities and services of private insurance organiza- 
tions to the maximum extent practicable, be made permissive rather than manda- 
tory. The chamber recommends that you reject this suggestion because we 
believe the Government should fully utilize the services and facilities of the 
insurance industry. 

The chamber favors repeal of the statutory requirement for a Civilian-Military 
Liaison Committee. Although such a committee might have been deemed neces- 
sary in the early formative stages of our space program and NASA itself, we 
believe that coordination and liaison can best be accomplished by the Aero- 
nautics and Astronautics Coordination Board which was established by joint 
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action of NASA and the Department of Defense. It is important that the agen- 
cies responsible for our vital space programs be allowed to retain maximum 
flexibility to establish whatever means will bring about complete coordination 
and liaison at all levels, as well as prompt decisions. 

Authority to settle patent infringement claims, waive performance and 
payment bonds in cost-type construction contracts and to lease Government prop- 
erty for nonmonetary consideration should be granted to NASA. The military 
departments have statutory authority in each of these areas. Granting this 
authority to NASA would correct serious obstacles to the efficient management 
of our space program. 

I hope you will give these recommendations serious consideration. It will 
be appreciated if you make this letter a part of the record of your current 
hearings on this legislation. 

Cordially yours, 


Clarence It. Miles, 
Manager , Legislative Department. 


National Association of Manufacturers, 

New York , N.Y., June 29 , 1961. 

Hon. Overton Brooks. 

Chairman , House Committee on Science and Astronautics , 

House Office Building , Washington , D.C. 

Dear Mr. Chairman : I am writing you on behalf of the National Association 
of Manufacturers with reference to H.R. 7115, now before your committee, which 
would amend the National Aeronautics and Space Act of 1958. 

The National Association of Manufacturers is made up of more than 18,000 
member companies, a great many of which are involved in one way or another 
in the national defense effort. Many of these companies have contracts and sub- 
contracts in connection with the space program, as well as with the Department 
of Defense. We are, therefore, particularly interested in those provisions of 
H.R. 7115 which would authorize the National Aeronautics and Space Admin- 
istration to indemnify contractors against unusually hazardous risks arising 
out of research and development contracts. The Department of Defense already 
has such authority and we believe it should be extended to NASA contracts as 
well. 

We believe that the indemnification provisions of H.R. 7115, with the revisions 
recently proposed by NASA, represent a worthwhile step forward and would 
favor their adoption. At the same time we would recommend that NASA in- 
demnification of its contractors against unusually hazardous risks be made 
automatic, rather than permissive as H.R. 7115 now provides. It is our feeling 
that such a change in the bill would in no way alter NASA’s intent, but would 
simplify negotiations of contracts covering work involving risks of unusually 
hazardous nature. 

Also we remain strongly of the view that indemnification should be extended 
to cover all types of contracts with NASA against the extrahazardous risks 
which are inherent in much of the work carried on by that agency, in produc- 
tion contracts as well as research and development contracts. 

We have previously advocated indemnification for both prime and subcon- 
tractors of the Department of Defense against unusually hazardous risks aris- 
ing out of DOD contracts and we were particularly gratified to note the NASA, 
in its revision, has included subcontractors of all tiers in its definition of “con- 
tractor.” 

We are also in agreement that any indemnification provided by the Federal 
Government to cover unusually hazardous risks should be limited to such risks 
as cannot be covered by private insurance. We, therefore, favor the suggested 
indemnification modification of H.R. 7115 which would require contractors to 
provide their own insurance coverage to the extent that private insurance is 
available. 

We urge favorable consideration of the indemnification provisions of H.R. 
7115, as proposed to be modified by NASA, as a step in the right direction. We 
do hope, however, that during the current session of Congress your committee 
will consider extending such protection to all NASA contractors on an automatic 
basis along the lines suggested in the last Congress for Department of Defense 
contractors. 
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We appreciate this opportunity to express our views on this matter and hope 
that they may be of some assistance to the members of the committee. It is 
respectfully requested that this letter be made a part of the hearing record on 
H.R. 7115. 

Sincerely yours, 


Ernest W. Farley, Jr., 
Chairman , National Defense Committee. 
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